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THE DUTIES OF NEUTRALS! 


A Charge delivered by The Hon. Joun Jay, Esq., Chief Justice 
of “the United States, to the Grand Jury, impannelled for the 
Court of the United States, hoiden for the Middle Circuit 
in the District of Virginia, at the Capitol, in the City of 
Richmond, on the 22d day of May, 1793. 


GENTLEMEN OF THE GRAND JURY: 

That citizens and nations should use their own, so as not to 
injure others, is an ancient and excellent maxim; it is one of 
those plain precepts of common justice, which it is the interest 
of all, and the duty of each to obey, and that not only in the 
use they make of their property, but also of their liberty, their 
power, ‘and other bles ssings of every kind. 

To restrain men from violating the rights of society and of 
one another, and impartially to give security and protection to 
all, are among the most important objects of a free govern- 
ment; I say a free government, because in those that are not 
free, these objects being i in certain respects secondary to others, 
are less regarded, and less perfectly provided for. Where the 
conduct of the citizens is regulated by the laws, made by them- 
selves, and for their common benefit, and are executed by 
men deriving authority from and responsible to them, the most 
regular and exact obedience to those laws is to be expected, 
required and rendered. By their Constitution and laws, the 


people of the United States have expressed their will, and 





1 We are indebted to the kindness of Hon. Charles Sumner for the opportu- 
nity of republishing this very interesting production of Judge Jay’s. It was 
originally printed in “The Diary, or London’s Register,” New York, July 30, 
1793. 
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their will so expressed, must sway and rule supreme in our 
Republic. It is in obedience to their will, and in pursuance 
of their authority, that this court is now to dispense their jus- 
tice in this district; and they have made it your duty, gentle- 
men, to inquire whether any, and what infractions of their laws 
have been committed in this district, or on the seas, by persons 
in or belonging to it. Proceed, therefore, to inquire accord- 
ingly, and present such as either have cr shall come to your 
knowledge. 

That you may perceive more clearly the extent and objects 
of your inquiries, it may be proper to observe, that the laws 
of the United States admit of being classed under three heads 
of description : 

ist. All treaties made under the authority of the United 
States. 

2d. The laws of Nations. 

3d. The Constitution and Statutes of the United States. 

Treaties between independent nations are contracts or bar- 
gains, which derive all their force and obligation from mutual 
consent and agreement; and consequently when once fairly 
made and properly concluded, cannot be altered or annulled 
by one of the parties, without the consent and concurrence of 
the other. Wide is the difference between treaties and statutes. 
We may negotiate and make contracts with other nations, but 
we can neither legislate fer them, nor they for us; we may 
repeal or alter our statutes, but no nation can have authority 
to vacate or modify treaties at discretion. Treaties therefore 
necessarily become the supreme law of the land, and so they 
are very properly declared to be by the sixth article of the con- 
stitution. 

Whenever doubts and questions arise relative to the validity, 
operation, or construction of treaties, or of any articles in them, 
those doubts and questions must be settled according to the 
maxims and principles of the laws of nations, applicable to the 
case. 

The peace, prosperity, and reputation of the United States, 
will always greatly depend on their fidelity to their engage- 
ments ; and every vir‘uous citizen (for every citizen is a party 
to them) will concur in observing and executing them with honor 
and good faith; and that whether they be made with nations 
respectable and important, or with nations weak and inconsid- 
erable, our obligation to keep our faith results from our hav- 
ing pledged it, and not from the character or description of 
the state or people to whom; neither impunity nor the right 
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of retaliation can sanctify perfidy; for although perfidy may 
deserve chastisement, yet it can never merit imitation. 

As to the laws of nations,—they are those laws by which 
nations are bound to regulate their conduct toward each 
other, both in peace and war. Providence has been pleased 
to place the United States among the nations of the earth, and 
therefore all those duties, as well as rights, which spring from 
the relation of nation to nation, have devolved upon us. We 
are, with other nations, tenants in common of the sea; it is a 
highway for all, and all are bound to exercise that common 
right, and use that common highway, in the manner which the 
laws of nations and treaties require. 

On this occasion it is proper to observe to you, gentlemen, 
that various circumstances and considerations now unite in 
urging the people of the United States to be particularly exact 
and circumspect in observing the obligation of treaties, and the 
laws of nations, which, as has been already remarked, form a 
very important part of the laws of our nation. I allude to 
the facts and injunctions specified in the President’s late procla- 
mation ; it is in these words :— 

‘¢ Whereas, it appears that a state of war exists between 
Austria, Prussia, Sardinia, Great Britain, and the United 
Netherlands of the one part, and France of the other, and the 
duty and interest of the United States require that they should 
with sincerity and good faith adopt and pursue a conduct 
friendly and impartial towards the belligerent powers; I have 
therefore thought fit, by these presents, to declare the dispo- 
sition of the United States to observe the conduct aforesaid 
toward these powers respectively, and to exhort and warn the 
citizens of the United States carefully to avoid all acts and 
proceedings whatsoever, which may in any manner tend to 
contravene such disposition. 

‘¢T do hereby make known that whosoever of the citizens of 
the United States shall render himself liable to punishment or 
forfeiture under the law of nations, by committing, aiding, or 
abetting hostilities against any of the said powers, or by carry- 
ing to “them those articles which are deemed contraband by 
the modern usage of nations, will not receive the protection of 
the United States against such punishment or forfeiture ; and, 
further, that I have ; given instructions to those officers to whom 
it belongs, to cause prosecutions to be instituted against all 
persons who shall, within the cognizance of the Courts of the 
United States, violate the law of nations with respect to the 
powers at war, or any of them.” 
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By this proclamation authentic and official information is 
given to the citizens of the United States, : 

That war actually exists between the nations mentioned 
in it. 

That they are to observe a conduct friendly and impartial 
towards the belligerent powers. 

That offenders will not be protected, but, on the contrary, 
prosecuted and punished. 

The law of nations considers those as neutral nations ** who 
take no part in the war,” remaining friends to both parties, 
and not favoring the arms of one to the detriment of the other ; 
and it declares that a ‘‘ nation,” desirous safely to enjoy the 
conveniences of neutrality, is in all things to show an exact 
impartiality between parties at war; for should it, when under 
no obligation, favor one to the detriment of the ether, it cannot 
complain of being treated as an adherent and confederate of its 
enemy, of which no nation would be the dupe, if able to resent 
it. 

The proclamation is exactly consistent with and declaratory 
of the conduct enjoined by the law of nations. 

It is worthy of remark, that we are at peace w ith all these 
belligerent powers, not only negatively, in having war with 
none of them, but ey in a more positive and particalar sense, 
by treaties with four of them. 

By the Ist Article of our treaty with France, it is stipulated 
that there shall be a firm, inviolable and universal peace, and 
true and sincere friendship between his most Christian Majesty, 
his heirs and successors, and the United States, and between 
the countries, islands, cities and towns situat¢é under the juris- 
diction of his most Christian Majesty and of the United States, 
and the people and inhabitants of every degree, without excep- 
tion of persons or places. 

By the 1st Article of our treaty with the United Netherlands, 
it is stipulated that ‘* There shall be a firm, inviolable, and 
universal peace, and sincere friendship between their High 
Mightinesses the Lords and States General of the United Neth- 
erlands and the United States of America, and between the 
subjects and inhabitants of the said parties, and between the 
countries, islands, and places situate under the jurisdiction of 
the said United Netherlands and the United States of America, 
their subjects and inhabitants of every degree, without excep- 
tion of persons or places.” 

The definitive treaty of peace with Great Britain begins with 
great solemnity, in the words following: ‘‘ In the name of the 
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most holy and undivided Trinity.” By the 7th Article of this 
treaty, it is stipulated that ‘* There shall be a firm and perpe- 
tual peace between his Britannic Majesty and the United 
States; and between the subjects of che one, and the citizens 
of the other.” 

By the 1st Article of our treaty with Prussia it is stipulated 
that ‘* There shall be a firm, inviolable, and universal peace 
and sincere friendship between His Majesty the King of Prussia, 
his heirs, successors and subjects on the one part, and the 
United States of America and their citizens on the other, with- 
out exception of persons or places.” 

By the laws of nations the United States as a neutral power 
are bound to observe the line of conduct indicated by the 
proclamation, towards all the belligerent powers; and that 
although we may have no treaties with them. But with re- 
spect to France, the United Netherlands, Great Britain and 
Prussia, the before-mentioned articles in our treaties with them 
create additional obligations, to wit: All those obligations 
which result from express compact; and from national faith, 
mutually, explicitly and solemnly pledged. Surely no engage- 
ments can be more wise and virtuous than those whose direct 
object is to maintain peace, and to preserve large portions of 
the human race from the complicated evils incident to war. 
While the people of other nations do no violence or injustice 
to our citizens, it would certainly be criminal and wicked 
our citizens, for the sake of plunder, to do violence and injus- 
tice to any of them. 

The President, therefore, has with great propriety declared 
‘¢ That the duty and interest of the United States require, that 
they should with sincerity and good faith adopt and pursue a 
conduct friendly and impartial tows ards the belligerent powers.” 

A celebrated writer on the law of nations very truly observes, 
that as nature has given to men the right of using force only 
when it becomes necessary for their defence, and the preserva- 
tion of their rights, the inference is manifest, that since the 
establishment of political societies, a right so dangerous in its 
exercise no longer remains with private persons, except in those 
rencounters where society cannot protect or defend them. 

‘¢In the bosom of society, public authority decides all dif- 
ferences of the citizens, represses violence and checks the 
impulse of revenge. It would be too dangerous to give every 
citizen the liberty of doing himself justice against foreigners, 
as any individual ‘of a nation might involve it in a war ; and how 
could peace be preserved between nations, if it was in the 
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power of every man to disturb it?” A right of so great mo- 
ment—the right of judging whether a nation has a real cause 
of complaint, whether its case allows of using force, and having 
recourse to arms; whether prudence admits, and whether the 
welfare of the State demands it; this right, he says, can 
belong only to the body of the nation, or to the sovereign, its 
representative. It is doubtless one of those, without which 
there can be no salutary government. 

It is on these and similar principles, that whoever shall 
render himself liable to punishment or forfeiture under the law 
of nations, by committing, aiding or abetting hostilities for- 
bidden by his country, ought to lose the protection of his 
country against such punishment or forfeiture. But this is not 
all; it is not sufficient that a nation should only withdraw its 
protection from such offenders ; it ought also to prosecute and 
punish them. The same writer very justly remarks, that the 

nation or sovereign ought not to suffer the citizens to do any 
injury to the subjects of another State, much less to offend the 
State itself; and that not only because no sovereign ought to 
vermit those who are under his command to violate the precepts 
of the law of nature, which forbids all injuries, but also because 
nations ought to respect each other, to abstain from all abuse, 
from all injury, and, in a word, from everything that may be 
of prejudice to others. If a sovereign, who might keep his 
subjects within the rules of justice and peace, suffers them to 
injure a foreign nation, either in its body or in its members, he 
does no less injury to that nation than if he injured it himself. 
In short the safety of the State, and that of human society, 
requires this attention frum every sovereign. If you let loose 
the reins of your subjects against foreign nations, these will 
behavé in the same manner to you; and instead of that friendly 
intercourse which nature has established between all men, we 
should see nothing but one nation robbing another. 

The respect which every nation owes to itself imposes a duty 
on its government to cause all its laws to be respected and 
obeyed ; and that not only by its proper citizens, but also by 
those strangers who may visit and occasionally reside within 
its territories. There is no principle better established, than 
that all strangers admitted into a country are, during their 
residence, subject to the laws of it; and if they violate the 
laws, they are to be punished according to the laws; the design 
of pains and penalties being to render the laws respected, and 
to maintain order and safety. Eence it follows, that the sub- 
jects of belligerent powers are bound, while in this country, to 
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respect the neutrality of it, and are punishable in common with 
our own citizens for violation of it, within the limits and juris- 
diction of the United States. 

It is to be remembered that every nation is, and ought to 
be, perfectly and absolutely sovereign within its own domin- 
ions, to the entire exclusion of all foreign power, interference 
and jurisdiction, whether attempted by a foreign prince, or by 
his subjects, with or without his order. ‘It is a manifest 
consequence of the liberty and independence of nations, that 
all of them have a right to be governed as they think proper, 
and that none have the least authority to interfere in the gov- 
ernment of another State. Of all the rights that can belong 
to a nation, sovereignty is doubtless the most precious, and 
that which others ought the most scrupulously to respect, if 
they would not do it an injury.” 

These are general principles; the laws to which they apply 
are numerous, and need not be particularized in detail. On 
the present occasion it will be sufficient to lead your attention 
to one or two, which will serve to explain the reason and 
extent of these principles. 

The right of levying soldiers is a sovereign right belonging 
only to the nation; no foreign power can lawfully exercise it 
without permission, nor without previous permission can such 
attempts be otherwise regarded than as improper interference 
with the sovereignty of the country. On this head the law 
of nations is explicit; it declares, that the right’ of levying 
soldiers belongs solely to the nation: this important power is 
the appendage of the sovereign ; it makes a part of the supreme 
prerogative. No person is to enlist soldiers in a foreign country 
without the permission of the sovereign. They who undertake 
to enlist soldiers in a foreign country without the sovereign’s 
permission, or alienate the subjects of another, violate one of 
the most sacred rights, both of the prince and of the State: it 
is a crime punished with great severity in every politital 
State. 

Foreign recruiters are hanged immediately, and very justly, 
as it is not to be presumed that their sovereign ordered them to 
commit the crime; and if he did, they ought not to have 
obeyed his order contrary to the law of nations : usually, they 
who have practised seduction only are severely punished, butpif 
it appears that they acted by order of the sovereign, such ja 
proceeding in a foreign sovereign is justly considered as an 
injury, and as a sufficient cause for declaring war against him, 
unless he condescends to make suitable reparation. 
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From the observations which have been made, this conclu- 
sion appears to result, viz., that the United States are in a 
state of neutrality relative to all the powers at war, and that it 
is their duty, their interest, and their disposition, to maintain 
it: that, therefore, they who commit, aid, or abet hostilities 
against these powers, or either of them, offend against the laws 
of the United States, and ought to be punished ; and, conse- 
quently, that it is your duty, gentlemen, to inquire into and 
prevent all such of these offences as you shall find to have been 
committed within this district. 

What acts amount to committing, or aiding, or abetting 
hostilities, must be determined by the laws and approved prac- 
tice of nations, and by the treaties and other laws of the 
United States relative to such cases. I doubt the expediency 
of anticipating such cases, and endeavoring now to distinguish 
acts which do, from others which do not inv volve the criminality 
in question. Singular cases may arise. If, in the course of 
your inquiries, you should experience difficulties, the attorney- 
general, and, if necessary, the court, will assist you. 

Before I dismiss this subject, it cannot be improper to re- 
mark that a state of neutrality leaves us perfectly at liberty to 
exercise every humane, benevolent, and friendly office towards 
the powers at war and their subjects; and to continue our 
usual commerce with them, excepting only those offices and 
that kind of trade which may be designed and calculated to 
give to one party a military preponderance to the detriment of 
the others. While we contemplate with anxiety and regret the 
desolation and distress which a war so general and so inflamed 
will probably spread over more than one country, let us with 
becoming gratitude wisely estimate and cherish the peace, 
liberty, and safety with which the divine providence has been 
pleased so liberally to bless us. By the favor of heaven we 
this day enjoy a degree of prosperity unknown to any other 
nation in the world. Let it be among our enjoyments to ren- 
der our happiness instrumental in alleviating the misfortunes to 
which many have already been, and more will yet be reduced 
by those national contentions ; in a word, let us be faithful to 
all, kind to all; but let us, also, be just to ourselves. 

The people of the United States have exhibited too many 
proofs of virtue and intelligence to leave room to doubt their 
continuing to be so guided by their usual integrity and good 
sense ; but in every nation individuals will always be found, 
who, impelled by avarice, or ambition, or both, will not hesi- 
tate to gratify those passions at the expense of the blood and 
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tears even of those who are free from blame. Such men are 
to be restrained only by fear of punishment. There is, how- 
ever, another consideration connected with the subject, which 
merits much attention. It is natural, in all contests, even for 
the best men to take sides, and wish success to one party in 
preference to the other; our wishes and partialities, becoming 
inflamed by opposition, often cause indiscretions, and lead us 
to say and to do things that had better have been omitted. It 
is not certain that the irritability of the belligerent powers, 
combined with some indiscretions on our part, will not involve 
us in war with some of them. 

Prudence directs us to look forward to such an event, and to 
endeavor, not only to avert, but also to be prepared for it. 
Among our preparations there can be none more important 
than union and harmony among ourselves. It is very desirable 
that such an event do not find us divided into parties, and par- 
ticularly into parties in favor of this or that foreign nation. 
Should that be the case, our situation would be dangerous as 
well as disgraceful. While blessed with union in sentiments and 
measures relative to national objects, we shall have little to 
fear ; and therefore it is sincerely to be wished that our citizens 
will cheerfully and punctually do their duty to every other na- 
tion, but at the same time carefully avoid becoming partisans 
of any of them. 

There is not a history of any nation which does not record 
the mischiefs they experienced from such parties, and they 
rarely present us with an instance of a nation being conquered 
and subjugated without the detestable aid of its own 1 degenerate 
or deluded citizens. Nothing is more certain than th: at if such 
parties should arise among the people, they will find their way 
mto every department of government, and carry distrust and 
discord with them. Dark and dreary would then be the pros- 
pect before us, and we should in vain look for the speedy return 
of those happy days when the government was peacefully, 
wisely, and prosperously administered under the care and 
auspices of a patriot in whom the United States have, by re- 
peated unanimity in their suffrages, manifested a degree of 
confidence no less reputable to their own wisdom and virtue 
than to his. 

But if neither integrity nor prudence on our part should 
prove sufficient to shield us from war, we may then meet it 
with fortitude, and a firm dependence on the divine protection ; 
whenever it shall become impossible to preserve peace by avoid- 
ing offences, it will be our duty to refuse to purchase it by sac- 
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rifices and humiliations, unworthy of a free and magnanimous 
people, either to demand or submit to. 

The subject presented by the proclamation appeared to me to 
be highly interesting, and I thought it useful to treat it with 
much plainness as well as latitude; I was aware that I was 
treading on delicate ground, but as the path of my duty led 
over it, it was incumbent on me to proceed. On the third 
branch of the laws of the United States, viz., their constitu- 
tion and statutes, I shall be concise. 

Here, also, one great, unerring principle, viz., the will of 
the people, will take the lead. 

The people of the United States, being by the grace and 
favor of heaven free, sovereign, and independent, had a right 
to choose the form of national government which they shoyld 
judge most conducive to their happiness and safety. They 
have done so, and have ordained and established the one which 
is specified in their great and general compact or constitution ; 
a compact deliberately formed, maturely considered, and sol- 
emnly adopted and ratified by them. There is not a word in 
it but what is employed to express the will of the people; and 
what friend of his country, and the liberties of it, will say that 
the will of the people is not to be observed, respected, and 
obeyed? To this general compact every citizen is a party, and 
consequently every citizen is bound by it. To oppose the 
operation of this constitution and of the government established 
by it, would be to violate the sovereignty of the people, and 
would justly merit reprehension and punishment. 

The statutes of the United States, constitutionally made, 
derive their obligation from the same source, and must bind 
accordingly. 

Happy would it be for mankind, and greatly would it pro- 
mote the cause of liberty and the equal rights of men, if the 
free and popular governments which from time to time may be 
established should be so constructed, so balanced, so organized 
and administered, as to be evidently and eminently productive 
of a higher and more durable degree of happiness than any of 
the other forms. It is not sufficient to tell men by a bill of 
rights that they are free, that they have equal rights, and that 
they are entitled to be protected in them; men will not believe 
they are really free while they experience oppression; they . 
think their title to equal rights not realized until they enjoy 
them: nor will they esteem that a good government, whatever 
may be its name, which does not uniformly, impartially, and 
effectually protect them. 
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The more free the people are, the more strong and efficient 
ought their government to be; and for this plain reason, that 
it is a more arduous task to make and keep up the fences of 
law and justice about twenty rights than about five or six ; and 
because it is more difficult to fence against and restrain men 
who are unfettered than men who are in yokes and chains. 
Being a free people, we are governed only by laws, and those 
of our own making; these laws are rules for regulating the 
conduct of individuals, and are established according to and in 
pursuance of that contract which each citizen has made with 
the rest, and all with each. He is not a good citizen who vio- 
lates his contract with society ; and when society execute their 
laws, they do no more than what is necessary to constrain indi- 
viduals to perform that contract, on the due operation and 
observance of which the common good and welfare of the 
community depends ; for the object of it is to secure to every 
man what belongs to him as a member of the nation, and, by 
increasing the common stock of property, to augment the value 
of his share in it. Most essentially, therefore, i is it the duty 
and interest of us all that the laws be observed, and irresistibly 
executed. 

I might now proceed to call your attention to certain statutes 
which merit particular attention, and it would not be difficult 
to place them in points of view in which their importance to 
the public would appear in strong lights; but, having already 
detained you so long, and these subjects not being new to you, 
I will forbear enlarging on them on the present occasion. 

The manner in which you are to fulfil the duties now incum- 
bent on you, is specified in the oath you have taken. 

The experience of ages commends the institution of grand 
juries ; it has merited and received constant encomiums, and I 
trust, gentlemen, that your conduct on this and similar occa- 
sions will afford new proofs of its utility and excellence. 
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RECENT AMERICAN DECISIONS. 


United States Court of Claims. 
January 23, 1865. 
CHARLES STEWART v. THE UNITED STATES. 


The right of property in a prize is not vested in the captor till condemna- 
tion in a competent court. 


The facts are fully stated in the opinion given by 

Casey C. J.—The claimant sets forth in his petition that, 
on the 20th February, 1815, he was a captain in the navy of 
the United States, and was in command of the United States 
frigate ‘‘ Constitution.” That on that day he overtook, on the 
high seas, about sixty leagues from the island of Madeira, the 
British ships of war Cyane and Levant, and engaged them ; and 
after a sharp conflict of forty minutes, they surrendered to him, 
and he took possession of them as prizes of war. He pro- 
ceeded with them and his own ship to the island of St. Iago, in 
the possession of the troops and subject to the dominion of the 
prince regent of Portugal, with whom the United States were 
then at peace, and who had issued a declaration of neutrality 
between the belligerents—the United States and Great Britain. 

Having come to anchor in the port of Praya, on the 10th of 
March, 1815, and while he was preparing to divest himself of 
the prisoners taken on the Cyane and Levant, by sending them 
to Barbadoes, he discovered on the following day, off the port, 
a squadron consisting of three British ships of war, the Leander, 
Newcastle, and Acasta ; but which, in consequence of the preva- 
lence of a dense fog, were not discovered until within three miles, 
and standing in for the anchorage. Being apprehensive that the 
enemy would not respect the immunity afforded by a neutral 
port, Captain Stewart put to sea with the Constitution and his 
prizes, and the squadron immediately gave chase. After about 
an hour’s chase, finding the Cyane sailing dull and dropping down 
on the Acasta, he signalled her to tack, which she immediately 
did, doubled the rear of the enemy, and afterwards arrived 
safely at New York. The enemy took no notice of the Cyane’s 
change of course, but continued the pursuit of the Constitution 
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and Levant. Soon after he discovered the Levant dropping 
down in the same way that the Cyane had done, and he ordered 
her also to tack, which she did. The enemy continued the 
chase after her, cut off her retreat, and forced her back into the 
port of Praya, where she came to anchor close to the battery. 
She was in this position when the enemy’s ship stood in, fired 
at her, and forced her to surrender, took possession of her and 
carried her out of the harbor, without the Portuguese authori- 
ties attempting to hinder or prevent them, or offering any 
resistance or remonstrance to the violation of the neutral rights 
and sovereignty of Portugal. 

The claimant further ‘alleges that the United States had a 
clear and undoubted claim upon the Portuguese government, 
for allowing hostilities to be carried on and rec apture of the 
ship made “within her neutral territory ; that the claim of the 
claimant and his crew was recognized by Mr. Crowninshield, 
Secretary of the Navy, ina letter addressed to the claimant on 
the 13th June, 1816. 

He further avers, that in the years 1850 and 1853 he called 
the attention of the Secretary of State of the United States to 
the case, and that the replies assured him that the matter should 
receive the attention and consideration which its importance 
demanded. 

The petition also alleges that claimant memorialized Con- 
gress on the same subject, and that the Naval Committee of the 
House of Representatives, in 1816, reported against the pay- 
ment of the whole value of the Levant to the officers and crew 
of the ship Constitution, but recommended the passage of an 
act giving them the sum of twenty-five thousand dollars, which 
should be deducted from the whole value, if the United States 
recovered it from Portugal. The value is alleged to have been 
one hundred thousand dollars. ‘The act passed by Congress is 
in the following words : 


‘* An Act rewarding the Officers and Crew of the Constitution for 
the Capture of the British Sloop of War Levant.’ 


‘© Be it enacted,” &c., ** That the President of the United 
States be, and hereby is, authorized to have distributed as prize 
money, to Capt. Charles Stewart, late of the frigate Constitu- 
tion, his officers and crew, the sum of twenty-five thousand 
dollars, for the capture of the British sloop of war Levant ; and 
that the sum of twenty-five thousand dollars, out of any money 
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in the treasury not otherwise appropriated, be and the same is 
hereby appropriated for the purpose aforesaid.” 

This act was approved 26th April, 1816, (3 Stat. 301,) and 
the money was paid according to its provisions. 

The petition also avers that he and those for whom he claims 
are citizens of the United States, and can have no redress 
against the Portuguese government, from whom the indemnity 
is due; that it was and is the duty of the United States to 
prosecute and enforce the claim, on their behalf, against Portu- 
gal, and on the recovery of the amount to distribute the same 
to him, his officers and crew; that there was a convention 
between the two governments in 1851 for the adjustment of 
the claims of citizens of the United States against Portugal, in 
which this claim was not included, and that by having relin- 
quished the claim without the authority or consent of claimants, 
or failed to prosecute and enforce it, the United States became 
liable to pay it themselves. 

The 5th and 6th sections of the act of Congress approved 
23d April, 1800 (1 Stat.), in force at the time of the capture 
of these vessels, gave the captors the whole of the captured 
vessels, where they were superior in force to the vessel making 
the capture. The Cyane was libelled in the admiralty court at 
New York, and duly condemned as good and lawful prize to the 
captors. The claimant contends that by the capture of the 
Levant the prize vested in him and his crew; that the recap- 
ture under the circumstances alleged was illegal, and that Por- 
tugal was liable to the United States, and they to the claimants, 
for the value of the prize. 

To this petition the solicitor for the United States has 
demurred, and assigns for cause of demurrer— 

Ist. That the petition sets forth no valid ground cf claim. 

2d. That it does not appear that the United States had 
released Portugal, or relinquished any claim the plaintiffs have 
upon her for indemnity. 

There can be but little doubt that the facts set forth in the 
petition—and on this demurrer they must be taken as true— 
show that the officer in command of the British squadron was 
guilty of a violation of the neutral rights of Portugal in mak- 
ing her territory the scene of conflict ‘with and capture of this 
vessel. For such an insult to her sovereignty and invasion of 
her just rights as a neutral, she had just grounds under the law 
of nations to claim indemnity and reparation from Great 
Britain. It is equally clear, we think, that the United States 
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had the right to insist upon indemnity from Portugal for this 
invasion of her right of asylum in a neutral port. 

Hostilities begat an or continued in a neutral territory must 
violate the rights of sovereignty of the neutral power, and 
therefore the law of nations forbids the belligerent power to 
begin or continue hostilities in the territory or ports under the 
dominion of the neutral sovereign.—(Marten’s Law of Nations, 
Book 6, chap. 6, § 6.) 

For this reason, when two vessels the enemies of each other 
meet in a neutral port, or one pursues the other into such port, 
not only must they refrain from all hostilities while they 
remain there, but should one set sail, the other must not sail 
in less than twenty-four hours afterwards.—(Moser’s Grund- 
lehren, chap. 21, § 25, p. 269.) 

And because foreigners can do nothing in a territory against 
the will of the sovereign, it is unlawful to attack an enemy in 
a neutral country, or commit in it any other act of hostility. 
The Dutch East India fleet having put into Bergen, in Norway, 
in 1666, to avoid the English, the British admiral had the 
temerity to attack them there. The governor of the town fired 
upon the assailants, and the Danish government made it a sub- 
ject of grave complaint, as being in violation of her neutrality, 
and injurious to her honor and dignity as an independent and 
neutral sovereignty.—(Vat., Book III. chap. VII. § 132.) 

Belligerent powers must be exercised within the belligerent 
territory, on the high seas or on territory belonging to no one ; 
and all hostilities exercised within the territorial jurisdiction of 
the neutral power are unlawful, and are strictly prohibited by 
the law of nations.—( Wheat. L. of Nat., p. 713-14.) It 
follows that all captures made within such neutral territory are 
absolutely void.—(Ibid, 715.) Bynkershoek indeed mentions 
an exception to this rule in the case of a hostile vessel met at 
sea, which he says may in the pursuit be chased into the neutral 
territory ; but he is not sustained by any writer of authority or 
by the adjudications of the prize courts. ‘* When the capture 
within the neutral territory is established,” says Sir William 
Scott, ‘it overrules every other consideration—the capture is 
done away ; the property must be restored, notwithstanding it 
may actually belong to the enemy.”—( The Vrow Anna Catha- 
rina, 5 Rob., 15; Ww heat. Law of Nations, p: 722.) 

So far has this doctrine been carried, that it is held to be a 
violation of the rights of sovereignty of the neutral to issue a 
belligerent commission within a neutral country or to equip and 
fit out cruisers in such country, or to augment the force of a 
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belligerent ship in a neutral port. In all these, and the like 
cases, if captures are subsequently made on the belligerent ter- 
ritory, or the high seas, and the prizes are brought into a port 
of such neutral country, restitution will be decreed and enforced 
by the tribunals of the country whose neutrality has been vio- 
ated. —( Tu‘bot v. Jansen, 3 Dall., 133; The Alesta, 9 Cranch, 

359; The Estrella, 4 Wheat., 298; The Arragonte Barcelones, 
7W hens. 496 ; ie Conception, 6 Wheat., 235; The Santa 
Maria, 7 Wheat., 490; The Santissima Trinidad, 7 Wheat., 
283; Abbot on Shipping, p. 34, in note; The Anna, 5 Rob., 
373.) 

These authorities, and many others that might be cited, show 
very clearly that the acts and proceedings of ‘the British officer 
in command of the squadron were unlawful, and the recapture 
of the Levant, under the circumstances and in the place it 
occurred, a high-handed and unjustifiable proceeding. But 
Portugal alone had a right to complain of his conduct to the 
government he represented, and in whose behalf he committed 
the act. The claimant, through the government of the United 
States, whose flag he carried, “could only complain to Portugal 
of her conduct in failing, through weakness, timidity, or favor 
to our enemy, to maintain her neutrality, and secure to our 
citizens the protection they had a right to expect from a neutral 
sovereign within his territory. 

So far as the case before us develops the facts, it does not 
appear that Portugal ever obtained from Great Britain any 
reparation or indemnity for this act, and it is certain that the 
United States received none from Portugal. Whether the 
claimants can maintain this suit against the United States will 
depend upon whether the claimants had such a right in the 
captured ship as required the United States to prosecute and 
enforce it against Portugal. And also whether, if the United 
States released or relinquished the claim on considerations of 
public policy, they became liable for the amount to the 
claimants. 

The argument on behalf of the claimants assumes that the 
captors had a right and title to the captured ship, and of which 
they were illegally divested or deprived. 

There is no doubt if this vessel had reached a port of the 
United States she would have been condemned as a good prize 
to the claimants ; for the Cyane, taken in the same engagement 
and at the same time, was actually so condemned. The title 
to property lawfully taken in war may, upon general principles, 
be considered as immediately divested out of ‘the original owner 
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and transferred to the captor. As to personal property, it is ? 
considered as lost to the owner as soon as the enemy has 
acquired a firm possession, which is in general considered as 
taking place after the lapse of twenty-four hours, or after the 
booty has been earried into a place of safety, infra presidia.— ; 
(Grotius, Lib. III. cap. 6, § 3; cap. 9, § 14; Khiber droit ee 
des Gens Moderne de I Europe, § 254; Vattel, b. 3, ch. 14 ; 
§ 196; ch. 14, § 209; Hoefter das Europiische Vélkerrecht, ; 
§ 136.) Sf tes ‘ i 
It is upon authorities like the foregoing that the right i 
and title of the claimants in the present case is predicated. 
But these general expressions refer to the time when the title of 
the original owner is divested rather than when the right of the 
individuals making the capture vests. Attention for a moment i 
to the foundation and origin of the right of the individual to 
the captured property will assist us in the solution of this 
question. That right is acquired not in virtue of the seizure of 
’ it as enemies’ property, but by grant of the sovereign whose 
commission the captor bears. Judge Story says: ‘* It is now 










Be 
4 
A 

<€ 

a 
es 
4 

% 










clear that all captures in war inure to the sovereign, and can if 
become private property only by his grant.”—( The Emulous, A 
1 Gall., 569; 11 East., 619.) E. 






The right to all captures from the earliest times has vested 
primarily in the sovereign, and no individual can have any 
interest in a prize, whether made by a public or private armed 
vessel, except that which he receiyes from the bounty of the 
State. —(Law of Maritime Warfare, p. 374; Valin, Com. IL. 
235; Bynk., cap. 17; Sir L. Jenkins’ Work, p. 714.) An 
interest in a prize can only be derived from the government.— 
(1 Phillips on Insurance, 182, § 320; The Joseph, 1 Gall., 
558; 11 East., 428.) It is even denied that the individual 
captors, prior to condemnation, have any insurable interest in _— 
the captured property.—( Routh v. Thompson, 11 East., 432; | 
Devause v. Steele, 6 Bingh. N. C., 370; Lucena vy. Crawford, 














3B. & P., 75; 5 ibid., 323; Crawford v. Hunter, 8 T. Rep., va 
13.) ¥ 
The principle applicable to this case to be extracted from the i 
authorities cited is, that by the capture of this ship the property a 
nai 


to it vested in the United States, and whatever right to or title 
in it the claimants acquired must be derived from their sovereign 
authority. Such a grant is set up under the act of Congress 
approved the 23d April, 1800, § 5, which is as follows : 

‘«¢ The proceeds of all ships ‘and vessels, and the goods taken 
on board of them, which shall . adjudged good prize, shall, 
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when of equal or superior force to the vessel or vessels making 
the capture, be the sole property of the captors; and when of 
inferior foree, shall be divided equally between the United 
States and the og ma and men making the capture.’ "—( Bright. 

Dig., p. 665, pl. 

The property of the original owner cannot be considered as 
fully divested until there has been a condemnation by a regular 
prize tribunal having jurisdiction of the subject-matter. Until 
such adjudication is made, the right of recapture continues, as 
well as the right of postliminium. And in case the captured ves- 
sel escapes, is recaptured, or is ‘voluntarily discharged, the 
jurisdiction of the prize court is lost, and all rights ac quired by 
the « capture are divested. (1 Kent’s Com., 359. ) The Su- 
preme Court of the United States says: ‘* The right of capture 
is a limited right, is derived from the law, and is subject to all 
the restrictions the law imposes, and is to be exercised in the 
manner in which its wisdom has prescribed.”—( The Thomas 
Gibbons, 8 Cranch, 421.) 

The question of prize may always be contested, either on 
account of the character of the vessel or cargo, the conduct of 
the captors, or the place and circumstances where and under 
which the capture was made ; and until their right is established 
by the sentence of a competent tribunal, the captors are not 
invested with the property.—(Vincen’s Exposition raisonnée 
de la Legislation Commerciale, chap. 17.) 

A citizen may seize the property of an enemy wherever 
found, and it rests with the sovereign whether he will ratify and 
consummate the capture by proceeding to condemnation.— 
(Per Story, J., The Emulous, 1 Gall., 566.) 

These authorities are very full and conclusive that this cap- 
ture, whatever right it conferred or property it che anged, was in 
favor of the United States. It remains to inquire what pro- 
perty or interest the individual captors acquired by the surren- 
der of the ship and her conveyance to this neutral port. The 
claimants conterd that under the act cited they were at once 
invested with the right to the vessel; that it operated as an 
immediate transfer of the right of the United States to them. 
Such a position is assumed, we think, without due attention to 
the form of the grant and the character of the grantor. It 
being the grant of a sovereign, it is contrary to the general rule 
to be taken most strongly against the grantee and in favor of 
the grantor. It can only “take effect when its stipulations, 
limitations, and conditions have been complied with. The act 
prescribes that those vessels or cargoes, ‘‘ which shali be ad- 
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judged good prize,” shall be the property of the captors. This 
of course, upon the rule we have stated, excludes all such as 
have not been adjudged good prize for expressio unius, est exclu- 
sio alterius. ‘The title depends upon a grant, and must con- 
form to it and comply with its conditions. The condition in 
this case is, that it shall be brought in and condemned as law- 
ful prize before any title accrues. Chief Justice Taney says : 
‘¢ Ali captures jure belli are for the benefit of the sovereign 
under whose authority they are made; and the validity of the 
seizure, and the question of prize or no prize, can be determined 
in his own courts only upon which he has conferred jurisdiction 
to try the question.” —(Jecker v. Montgomery, 13 How., 515.) 
To the same effect is the judgment and opinion of Sir William 
Scott. That eminent admiralty judge says: ‘* All grants of 
the sovereign are to be strictly construed against the grantee, 
contrary to the usual policy of the law, in the consideration of 
grants; and upon this just ground, that the prerogatives, 
rights, and emoluments of the sovereign being conferred upon 
him for great purposes and for public use, it shall not be 
intended that such prerogatives, rights, and emoluments are 
diminished by any grant beyond what such grant by necessary 
and unavoidable construction shall take away.”—( The Rebekah, 
1 C. Rob., 230.) 

The case which bears most strongly on the question in hand 
is the judgment of the same great jurist, in the case of The 
Elsebe, 5 Rob., 173. In that case there was a capture of a 
vessel jure belli. She was brought into an English port and 
libelled, but before adjudication, on the application of the diplo- 

matic representative of the nation whose citizens were princi- 
vally interested, the executive government of Great Britain 
directed the lords of the admiralty to release the ship and hand 
her over to the original owners. ‘The case arose on a motion in 
the high court of admiralty to proceed to adjudication upon the 
rights « of the captors, notwithstanding the release and disc harge 
of the ship. The grounds taken on the part of the libellants 
were that the Crown had not the right to release ; because such 
a right and interest had vested in the captors, at the time of 
seizure, under the grant of prize, &c., as to entitle them to pro- 
ceed to adjudication, notwithstanding an order of release on the 
part of the government. In delivering the opinion, that great 
judge says: ‘‘ It is admitted on the part of the captors that 
their claim rests wholly on the order of council, the proclama- 
tion, and the prize act. It is not (as it cannot be) denied that, 
independent of these instruments, the whole subject-matter is 
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in the Crown, as well in poiat of interest as in point of author- 
ity. Prize is altogether a creature of the Crown. 

‘* No man has or can have any interest but what he takes as 
the mere gift of the Crown. Beyond the extent of that gift he 
has nothing. This is the principle of law on the subject, and 
founded on the wisest reasons. The right of making war and 
peace is exclusively in the Crown. ‘The acquisitions of war 
belong to the Crown; and the disposal of these acquisitions 
may be of the utmost importance for the purposes both of war 
and peace. This is no peculiar doctrine of our constitution ; it 
is universally received as a necessary principle of public juris- 
prudence by all writers on the subject, bello parta cedunt reipub- 
lice. It is not to be supposed that this wise attribute of sov- 
ereignty is conferred without reason ; it is given for the purpose 
assigned, that the power to whom it belongs to decide on peace 
or war may use it in the most beneficial manner for the pur- 
poses of both. 

*¢ A general presumption arising from these considerations is, 
that government does not mean to divest itself of this universal 
attribute of sovereignty, conferred for such purposes, unless it 
is so clearly and unequivocally expressec. In conjunction with 
this universal presumption, must be taken also the wise policy 
of our own peculiar law, which interprets the grants of the 
Crown, in this respect, by other rules than those which are 
applied in the construction of the grants of individuals. 
Against an individual it is presumed that he meant to convey a 
benefit with the utmost liberality that his words will bear. It 
is indifferent to the public in which person an interest remains, 
whether in the grantor or the taker. With regard to the grant 
of the sovereign it is far otherwise. It is not held by the soy- 
ereign himself as private property; and no alienation shall be 
presumed, except that which is clearly and indisputably ex- 
pressed.” 

Having shown that all prizes vest in the Crown—that the 
right of the captors rests only on the gift of the Crown, in the 
order in council, the proclamation, and the prize acts—he pro- 
ceeds to show that it was mereiy a right to seize and bring 
in for adjudication a certain description of property, and that 
the interest of the captors in the prizes only vested when con- 
demnation took place ; and that prior to such time the sovereign 
could dispose of them as he saw proper, without impinging 
upon the vested rights of the people. 

If these principles are sound, and we think they are sus- 
tained by the strongest reasons and the highest authorities, it 
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« 
must follow that this suit cannot be maintained by this claimant, 
for want of title to and interest in the subject-matter in respect 
of which the claim is made. 

By the seizure of the snips they acquired a right to carry 
them into a port of this country for adjudics ition. It is the 
condemnation under the act which gives the interest and not the 
seizure. The capture vests it in the United States—the condem- 
nation in the captors. It follows as a necessary consequence 
from this, that there never having been a condemnation by a 
competent tribunal, there never has been any legal right vested 
in the claimants. Nor could there be any such, for it required 
the judgment of a competent prize tribunal to vest that right in 
them under the act of Congress. No other court is competent 
to supply the want of it, becs use that is an essential condition 
of the grant, and cannot be supplied by anything else. What 
follows then? Simply this, that when the Levant was per- 
mitted to be unlawfully recaptured by the Portuguese govern- 
ment, in violation of the rights of hospitality, as well as of her 
neutrality , the sole right to and interest in the captured prize 
was in the United States alone. The i injury was committed 
against her rights; and whether she should demand reparation 
in any form or to any extent, was a matter to be dictated and 
controlled by considerations of public interest and policy alone, 
and not by any considerations of private interest or grievance, 
for none existed. 

The case of the brig Armstrong, decided by a majority of this 
court some years ago, has been pressed upon our attention as 
ruling this case. We do not think so. The question upon 
which this case is ruled did not and could not arise in that case. 
There was no question of prize in that cause. It was the 
destruction of a ship owned by private individuals. I may, 
however, be permitted to say for myself, that the very able 
opinion delivered by Judge Gilchrist has failed to satisfy me of 
the soundness of the conclusion reached in that case. 

Congress appears to have taken much the same view of the 
questions involved that we do now when they passed the act 
giving the claimants the sum of twenty-five thousand dollars 
for the capture of the Levant. That the capture was an act 
of great merit and heroism is universally admitted. And we 
confess it would have afforded us sincere gratification if the 
law and the facts of this case had permitted us to convey a 
more substantial acknowledgment of the great services ren- 
dered by the venerable and illustrious commander of the Con- 
stitution and his gallant crew, who have contributed so much 
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to make our flag respected on the seas, and to the lasting 
renown of our country. But we are restrained and guided 
by the law of the case, leaving all other considerations for 
that department of the government to which they appro- 
priately belong. 

We therefore are compelled to sustain the demurrer, and 
dismiss the petition. 


Supreme Court of Massachusetts. 
January Term, 1865. 


THe COMMONWEALTH v. JEROME V. C. SmitH et al., 
TRUSTEES. 


A railroad corporation cannot alienate its franchises absolutely or by way of 
mortgage without express legislative sanction. A bill in equity, brought by 
a subsequent mortgagee in possession to set aside a prior invalid mortgage, 
dismissed on the ground that a sufficient remedy existed at law in case of any 
disturbance. A statute which prescribes the requisites of bonds and mort- 
gages given by railroad corporations does not sanction a mortgage which 

oes not correspond with its requirements. 


This was a bill in equity brought by the Commonwealth as 
subsequent incumbrancer to set aside a mortgage made by the 
Troy and Greenfield Railroad Company to the defendants. 

By an act of the legislature the Commonwealth loaned to 
the Troy and Greenfield Railroad company $2,000,000, and 
prescribed the security to be given for its repayment.—Act of 
1854, c. 226. In accordance with the act a mortgage of the 
road and its franchises was executed to the Commonwealth, 
dated July 28, 1855. On the thirtieth day of July, 1855, the 
mortgage in question was executed to the defendants, as trus- 
tees, to secure the payment of bonds of the Company to the 
amount of $900,000, which were to be issued to the contrac- 
tors for the construction of the railroad. This mortgage covered 
the entire franchise, road and property of the Company, then 
acquired or thereafter to be acquired, and was made expressly 
subject to the prior mortgage to the Commonwealth to the 
amount of $2,000,000. The Commonwealth, by several sub- 
sequent statutes, modified the conditions upon which the money 
of the State was to be advanced to the Corporation. 
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A second mortgage was made to the Commonwealth dated 
July 6, 1860, confirming the rights under the first mortgage. 
A third mortgage was made to the Commonwealth March 5, 
1862, upon which, however, reliance was not placed by the 
Commonwealth in the present case. The Commonwealth 
received a surrender under these mortgages subject to a right 
of redemption, and took possession by ‘commissioners. 

The case was argued by Hon. Dwight Foster for the Com- 
monwealth, and by “Sidney Bartlett and Charles Allen, Esqrs., 
for the defendants. 


Dwight Foster for the Commonwealth. 


I. As to the several mortgages of the Commonwealth : 

A.—The first mortgage “(exhibit ‘© A,”) dated July 28, 
A.D. 1855, is duly executed and valid. 

1. It was authorized by the legislature. St. 1854, c. 226. 

2. If there were any defect in it, (and none has ever been 
suggested to exist,) all claiming under the mortgage to J. V. 
C. Smith et al., Trustees (exhibit “© G,” p. 31,) would never- 
theless be estopped from resisting it, because that instrument is 
made expressly ‘* subject to the prior lien of the Commonwealth 

of Massachusetts under a mortgage Coat ** A,”) made under 
the provisions of the Act of May 5th, 1854, to secure the 
amount of an issue of two millions of dollars of State bonds 
with interest at five per cent., which said Commonwealth is to 
issue to said corporation to enable them to construct the Hoosae 
Tunnel,” and by its terms it is provided further ‘* that in case 
it shall become necessary or expedicnt to make any change or 
modification of this instrument in order to secure to the State 
its prior lien for its loan of two millions of dollars and interest 
hereinbefore referred to, said trustees shall have full power to 
permit such change or modification.” Russell vy. Dudley, 3 Met. 
147; Coe v. Col. Pic. § Ind. R. R. Co., 10 Ohio St. Rep. 
372. 

3. This mortgage, being duly sanctioned by legislation, 
embraced the franchise, road-bed, rights of way, rolling stock, 
and all the real and personal property of the corporation, 
whether owned at the date of its execution, or subsequently 
acquired ; in short, the entire railroad as it existed at the time 
possession was taken by the Commonwealth. 

(a.) This is the settled law of railroad mortgages every- 
where. Howe vy. Freeman, 14 Gray, 575; Pierce v. Emer Ys 


32. N. Hamp. 484; Hall et al., Trustees, y. Sullivan R. R.. 
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22 Law Rep. 134; Pennock vy. Coe, 23 How. 117; Holroyd v. 
Morckall, (Ho. of ‘Lords ») 9 Jur. (N. 8S.) 2138. 

(b.) And the statutes of Miissnehnnetié render it incontro- 
vertible. St. 1888, c. 99 § 4; St. 1843, c. 10; Gen. Stat., 
c. 63, § 130. 

4. The mortgage of 1854 still remains a valid security to 
the amount of two millions of dollars, and is not affected by the 
changes made by subsequent legislation, as to the mode of ad- 
vancing the scrip of the Commonwealth. 

The condition of the first mortgage is to perform the con- 
ditions of the accompanying bond. The condition of the bond 
is (p. 8,) to ** indemnify, and save harmless the Common- 
wealth, on account of said scrip,” and to ‘* pay the principal 
sum of said serip or certificates, which may be delivered to 
their treasurer, punctually, when the same shall become due.” 

The mortgage to Smith and others, is made expressly ‘* sub- 
ject to the prior lien of the Commonwealth,” under the mort- 
gage marked Exhibit ‘* A.” 

The Commonwealth was bound by the act of its legislature 
to advance the scrip; its obligation to do so, being a pledge of 
the public faith. 

The substance of the transaction was a first mortgage of two 
million dollars, to be advanced from time to time, to which the 
Sinith mortgage was expressly subordinate ; and whether the 
scrip was advanced more or less rapidly, did not concern the 
bord-hoiders or trustees under that instrument. 

{n fact, the changes made by the statutes of 1859 and 1860, 
were beneficial and indulgent, and tended to promote the enter- 
prise of building the road and tunnel; were assented to by the 
corporation, and never objected to by any party in interest. 
They were a relinquishment by the Commonwealth of condi- 
tions onerous to the corporation and contractors; were made 
exclusively for their advantage, and at their instance. 

The scrip advanced has always been a part of the two million 
loan, under the act of 1854, and no essential change has been 
made affecting the validity and priority of the first mortgage 
of the Commonwealth. 

1. Hilliard on Mortgages, (3d ed.,) 482 et seq. 

2. Am. Law Reg., (N.S.,) 1. 

B.—Everything said as to the first Commonwealth mort- 
gage applies equally to the second, dated July 6th, a. pb. 
1560, (exhibit «*B,”) with this addition, that the present 
location existed at the date of the execution of the second mort- 
gage; so that any conceivable question whether the first 
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mortgage could bind property taken under a new subsequent 
location, is obviated. 

C.—The third mortgage to the Commonwealth, dated March 
5th, a. D. 1862, (exhibit «*C,”) is also valid. But it has no 
advantage over the second, and need not be relied upon. 

D.—All these mortgages are ratified and confirmed by the 
deed of surrender by the corporation to the Commonwealth, 
dated October 13th, 1862 (exhibit ««D”). 

II. As to the mortgage to J. V. C. Smith et a/., trustees, 
dated July 30th, a. . "1855 (exhibit «*G”). 

This instrument contains the following recital : 

*¢ Whereas, The Troy and Greenfield Railroad Company have 
entered into an agreement with Edward W. Serrell, civil en- 
gineer, for the construction of the Troy and Greenfield Rail- 
road, and by the terms of a certain contract between them, 
and its supplements, it is provided, among other things, that 
said Serrell shall receive from said corporation, in part com- 
pensation for the work of constructing their railroad, nine 
hundred bonds of said corporation for the sum of one thousand 
dollars each, bearing date July 30, 1855, and are all payable 
thirty years thereafter, with interest at the rate of six per 
cent. 

The condition of the mortgage is: 

‘* Provided, nevertheless, That. if the said corporation, their 
successors or assigns, shall duly pay the interest and principal 
of said bonds which shall be issued under the contract with 
said Serrell, as the same shall become due, then this deed 
shall become void.” 

This mortgage has never been sanctioned or ratified by the 
legislature, and its validity must depend on the question 
whether the common law powers of railroad corporations in 
Massachusetts permit them to execute mortgages; and if so, 
to what extent. 

A.—At common law a railroad has no power to execute any 
mortgage. 

1. This is clearly the English law. Winch v. Birk. Rail- 
way Co., 7 Railw. Cas. 384; So. York. R. Co. v. Gt. North. 
R. Co., 9 Exch. 84; Beman vy. Rufford, 7 Railw. Cas. 48; 
Shrews. § Birm. R. R. Co. v. N. W. R. R. Co., 6 Ho. of 
Lords Cas. 113. 

2. It is the prevailing opinion in this country. 

B.—If the power exists it does not permit a mortgage of any 
property taken under the franchise of the corporation and 
inseparably connected therewith, like the road-bed and land 
within the limits of the location. 
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This the corporation holds under its charter, and with an 
obligation to use it for the public benefit. The public character 
of a railway enterprise is the only consideration which makes 
it capable, under the constitution, of locating its road. What 
it has taken under the delegated right of eminent domain, no 
creditor can seize upon attachment or execution, and by parity 
of reasoning it cannot be mortgaged away, or sold and con- 
veyed. 

The power to mortgage is equivalent to the power to alienate 
absolutely ; since every mortgage may, by foreclosure, become 
a complete sale. In bestowing a franchise to take private prop- 
erty for the public use of a railway track, the State, with a view 
to the public interests, selects parties regarded as proper and 
suitable, to enjoy the privileges and perform the duties of 
managing a railway, and constitutes them a body corporate. 
The rights acquired by such corporations are not those of 
ordinary ownership, but the corporation is clothed with a trust 
of which it cannot divest itself. 

No one pretends that one railroad may sell itself out to 
another, and thus consolidate two lines without legislative 
permission. 

If a railway may mortgage its whole location, why may it 
not make different mortgages on each mile of its track ? 

No valid distinction can be drawn between a voluntat *y alien- 
ation by mortgage, and an involuntary alienation in favor of 
creditors under statute processes of attachment and levy. 

C.—If a railroad has any power of mortgaging at common 
law, it does not in this State extend to after-acquired property, 
real or personal. 

No possible reason can be given ‘for holding that a railroad 
is exempt from the settled Massachusetts law on this subject, 
or that a corporation possesses power to mortgage after-acquired 
property, which natural persons cannot do. 

This doctrine must be considered so perfectly established as 
to be a rule of property, which the courts would not feel at 
liberty to change, and which the Commonwealth relied upon in 
taking its second mortgage. 

D.—The statutes of Massachusetts confer no general powers 
under which this mortgage can be sustained. The only pro- 
visions applicable are St. 1854, ce. 286, §§ 1-5; re-enacted in 
Gen. St. c. 63, §§ 120-123. 

‘* Sec. 120. A corporation, for the purpose of funding its 
floating debt, or for borrowed money for any purpose sanctioned 
by law, may, upon being authorized by a majority of the votes 
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at a meeting of the stockholders called for the purpose, issue 
bonds in sums of not less than one hundred dollars each, pay- 
able at periods not exceeding twenty years from the date 
thereof, and bearing interest not exceeding the rate of six per 
cent. a year, payable annually or semi-annually, to an amount 
not exceeding the capital stock actually paid in by its stock- 
holders. 

‘* Sec. 121. No bond shall be issued unless approved by 
one or more of the finance committee of the corporation, or 
some other person appointed for that purpose, who shall certify 
that it is properly issued, and recorded upon the books of the 
corporation. 

«* Sec. 122. All bonds or notes issued by such corporation 
shall be binding and collectable in law, notwithstanding such 
notes or bonds were negotiated and sold by the corporation 
or its agents at less than par. 

‘¢ Sec. 125. No corporation having issued bonds under the 
provisions of section one hundred and twenty, shall subse- 
quently make or execute any mortgage upon its road, equipment 
and franchise, or any of its property, real or personal, without 
including in and securing by such mortgage all bonds pre- 
viously issued, and all pre-existing debts and liabilities of the 
corporation.” 

1. This act authorizes railroads to issue bonds of a certain 
description, and for certain purposes, and is a virtual prohibi- 
tion against the issue of any, not in substantial conformity with 
its requirements. To hold the statute to be permissive only, 
and not prohibitory, would be to evade and nullify its plain 
objects. 

If it were conceded that railroads, prior to its passage, had 
the power to issue bonds equally with individuals, all just rules 
of interpretation would require this act to be treated as de- 
fining, limiting and restricting the extent of this power. 

This statute should be read as follows: ‘* Railroad corpora- 
tions, for the purpose stated, und no other, may issue bonds of 
the descriptions stated, and no other.” The affirmative words 
enacting what kind of bonds may be issued, being construed 
negatively as to all bonds of a substantially different descrip- 
tion. 

The prohibition is necessarily implied in the grant of power, 
and ‘‘ what is implied in a statute is as much a part of it as 
what is expressed.” Swayne J., Gelpcke v Dubuque, 1 Wal- 
lace, 221. 

2. The bonds under the Smith mortgage both depart from 
and violate the statute provisions in many particulars. 
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(a.) The purposes for which bonds may be issued are * to 
fund a floating debt, or for money which may be borrowed for 
any purpose sanctioned by law.” 

This does not include construction bonds agreed to be issued 
to contractors, to pay for building the railroad in lieu of cash 
payments, which may, and undoubtedly in this case do exceed 
many times the cash price of the work under the contract. 

It is not denied that railroads have the power of contracting 
debts; but not to the extent of creating a funded debt, and 
issuing bonds therefor, for the purpose of obtaining permanent 
capital in addition to the shares, which are their proper and only 
legal capital. 

The statutes expressly provide for such a subscription of 
stock as shall insure an adequate capital, before the building of 
a railroad is begun. St. 1852, c. 303; Gen. Stat. c. 63, § 7, 
et seq. 

It is impossible that the legislature should have intended to 
allow an unrestricted issuing of bonds, as additional and pre- 
ferred capital. 

The theory of the statutes requires that the cash capital of 
stockholders shall build the road ; a bargain could not be made 
with a contractor to take his pay in stock to be issued to him by 
the corporation, and such bonds as these are equivalent to pre- 
ferred six per cent. stock, redeemable in thirty years. 

They are essentially capital for constructing the road. 

(b.) By the terms of the statute the bonds are to be ‘* pay- 
able at periods not exceeding twenty years from the date 
thereof.” These bonds are payable in thirty years. A plain 
violation. 

(c.) The bonds are to be *‘ to an amount not exceeding the 
capital stock actually paid in by the stockholders.” 

These bonds are $900,000. The whole capital paid in is 
not claimed to approach that amount. 

(d.) The issue of bonds does not appear to have been author- 
ized by a majority of the votes at a meeting of the stockholders 
called for the purpose. 

3. The statute under consideration does not confer the power 
to execute a mortgage, but only provides that any mortgage 
which may be made (that is, in pursuance of duly obtained 
legislative authority to mortgage,) shall include the bonds 
issued pursuant to the statute. This provision would enhance 
the value of such bonds by issuing to them a pro rata partici- 
pation in the security of any subsequent mortgage. 

E.—No inference favorable to the general power to mortgage 
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is deducible from the statute provisions as to the powers and 
duties cf trustees under railroad mortgages. All these are of 
later date than the Smith mortgage, and are explained by the 
fact that mortgayes existed s sanctioned by the legislature, fur- 
nishing instances to which these sections are applicable, and on 
account of which they were passed. Indeed, the general and 
extensive powers given by these sections are arguments which 
support the doctrme of the necessity of special authority to 
make such mortgages. 

And the succeeding sections contain general provisions as to 
railway mortgages to the Commonwealth, which cannot exist 
without special legislation. And this does away wholly with 
any force which might otherwise be given to the suggestion as 
to mortgages, that “such general provisions indicate 1 a general 
power to mortgage. The legislature thought proper to enact 
general rules, as ‘to. cases arising under special acts, which is 
the legislative habit in Massachusetts. ‘The statutes contain 
chapters of general provisions as to banks, insurance companies 
and other corporations, which can never apply except where 
such corporations are specially created. 

F.—tThe bonds being ultra vires, are equally void in the 
hands of bona fide purchasers. Parties who take them are 
presumed to know the statute law, and so their invalidity was 
apparent on their face.—Balfour y. Ernest, 5 Jur. (N. L.) 
439; Bissell vy. M. S. § N. J. RR. Co., 22 N.Y. 258. 

The Smith mortgage being conditioned to secure void bonds, 
must perish with them. 

G.—It cannot stand as a security for any amount due to 
Serrell under his contract. It being a case where parties made 
no mistake, but selected a form of security which turns out to 
be invalid, neither Serrell nor the bond-holders would be entitled 
to relief as against the debtor or general creditors; a fortiori 
they can claim no equity superior to the Commonwealth under 
its subsequent mortgage and deeds of surrender.—Hunt v. 
Rousmaniere, 1 Peters, 1. 

H.—Under any circumstances, the utmost extent of the 
security of the Smith mortgage would be for $57,000, of bonds 
issued to Serrell. 

The bonds issued to Haupt and other subsequent contractors 
under subsequent agreements are not embraced within. the 
terms of the condition of the mortgage, whith recites— 

‘¢ That, whereas the corporation have heretofore entered into 
an agreement with Edward W. Serrell for the construction of 
the Troy and Greenfield Railroad, and by the terms of a certain 
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contract between them and its supplements it is provided that 
said Serred/ shall receive from said corporation in part compen- 
sation for the work of constructing their railroad, nine hundred 
bonds of said corporation,” &e. *‘* And whereas Jerome V. C. 
Smith, Paul Adams and John G. Davis, all of said Boston, 
have been duly selected trustees for the holders of said Serrell 
bonds,” and it is provided, ‘*‘ That if the said corporation 
shall duly pay the interest and principal of said bonds which 
which shall be issued under the contract with said Serrel/, then 
said deed shall become void.” 

And it is further provide, ‘* That neither said trustees, their 
successors or assigns shall take possession of the mortgaged 
premises, except for some substantial breach of the conditions 
of said Serre/l bonds.” ° ? . ° ? 

The second mortgage to the Commonwealth was taken with 
the knowledge that " Serrell had ceased to be contractor, and on 
the well warranted ¢ issumption that the Smith mortgage, if of 
any validity, secured only such bonds as had been alre: dy issued 
to him, and that no right existed to increase its amount by fur- 
ther and subsequent issues to new contractors. 


S. Bartlett and Charles Allen for the Trustees. 


I. The validity of the mortgage to the trustees cannot be 
questioned in this process. 

a. By common law a railroad corporation may make such a 
mortgage. 

There is nothing in the nature of the relation of a railroad 
corporation to the ‘St: ite, or of its duties to the public, which 
should prevent it from transferring the business of building and 
managing its railroad to other hands. 

A franchise to build and manage a railroad is not granted in 
the expectation that the individuals who receive it will perform 
the duties or exercise its powers. They may change imme- 
diately. The legislature provide great facilities for the transfer 
of shares in all corporations. There is no assurance whatever 
that a single individual who is a member of the corporation 
to-day, will continue to be so for any length of time. There 
is, therefore, no contract, express or implied, on the part of 
individuals, that they will perform the duties or exercise the 
powers which are incident to the franchise. 

It may further be said, that there is no such contract on the 
part of the corporation itself. The corporation does, undoubt- 
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edly, enter into an implied contract, that if it performs the 
duties or exercises the powers at all, it will do so in a particu- 

lar manner; that is, in conformity to the requirements of its 

charter and the general laws. But it enters into no contract 

that it will go on and act under its charter, unless, on the whole, 

it finds that it will be for its advantage to do so. 

Accordingly, it is found quite in conformity with the present 
views of the true relations of corporations to the State, to allow 
their creation without special authority granted for the purpose, 
and simply by virtue of general laws. These corporations in 
Massachusetts embrace a great variety of important practical 
purposes; though prerogatives of sovereignty have, perhaps, 
not yet been vested in them. 

Since, then, the individuals who compose a corporation do 
not enter into any contract with the State, and need not even 
reside within the State, and since the corporation itself, also, 
does not enter into any contract to act under its franchise, it is 
easy to see that the security which the State relies upon for the 
due exercise of the privileges conferred, is this: that whoever 
exercises these privileges must conform to the requirements of 
the charter, and of the law. It is, of course, quite immaterial 
to the State by what individuals these privileges are exercised. 
The State exercises no discrimination whatever, as to individ- 
uals. It determines, simply, that it is advantageous to the 

ublic, or at least not injurious, that a certain franchise shall 
exist. The franchise is therefore granted, and whoever can use 
it to the best advantage has it. 

The security of the State is founded upon the rules which it 
prescribes, and the restrictions which it imposes, and the power 
which it reserves to alter or repeal at will; and upon the power 
which resides in courts to enforce the due and orderly execution 
of the powers which are granted, or to exact forfeitures in cases 
of abuse and misuser. This security obviously is the same 
whatever individuals may compose the corporation, and is 
founded upon considerations quite different from those of under- 
takings in the nature of contracts. The only inducement to a 
corporation to perform the duties required, arises from the ad- 
vantages to be derived from the exercise of the powers. When 
these advantages cease, the corporation, as a practical thing, 
ceases also. 

It is clearly no serious objection to the assignment of a fran- 
chise that thereby the powers under it will pass into other 
hands, because that result will follow from an assignment of the 
shares. And, as it cannot be denied that the great object of 
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creating a railroad corporation is to make it possible to con- 
struct and put into operation a particular railroad, it would 
also seem that this result may be accomplished by whatever 
means are practicable. Perhaps it is not too much to say, that 
experience has shown that in general new lines of railroad can- 
not be built without the use of all the means available to the 
corporations which undertake to construct them. Mortgaging 
the roads and franchises has been found to be an available 
source of means, and is almost uniformly resorted to at present. 

It is thus that in this country the views which are entertained 
of corporations are adapted to the nature of our institutions, 
and the needs and requirements of our country. Perhaps this 
is not the most striking illustration that could be mentioned of 
a change in the common law of England, in applying it 
under different circumstances. Accordingly the great weight 
of authority in this country is in favor of the existence of this 
as a common law power. Morrill v. Noyes (Maine), Amer. 
Law Reg., Nov. 1863, p. 18, where it is said that this power 

yas never questioned in Maine; Miller v. Rutland & WW ‘ashing- 
ton Railroad (Vermont), in pamphlet, and cases cited ; Ver- 
mont § Canada Railroad vy. Vermont Central Railroad, 34 Vt. 
2; Eldridge v. Smith, id. 485; Brainard vy. Peck, id. 489; 
Sturges v. Kemp, 31 Vt. 1; Bank of Middlebury vy. Edgerton, 
30 Vt. 182, 190; Platt v. New York § Boston Railroad, 26 
Conn. 544 (deciding that a railroad company is subject to com- 
pulsory proceedings in insolvency) ; Hall v. Sullivan Railroad, 
21 Law Rep. 138 (Curtis J.) ; Bowman v. Wathen, 2 McLean, 
393, 394; Union Bank vy. Jacobs, 6 Humph., Tenn., 515; 
Dinsmore v. Racine, §c., Railroad, 12 Wise. 649; Macon § 
Western Railroad v. Parker, 9 Ga. 377; Alien v. Mont- 
gomery Railroad, 11 Ala. N. 8. 437, 454; Pollard y. Mad- 
dox, 28 id. 321; Mobile, §c., Railroad vy. Talman, 15 id. 472. 

.*¢ This, like every other question respecting the powers of 
railroad companies, must depend on the statutes of the Com- 
monwealth ; and very little aid can be derived from English 
judicial decisions on this subject, because the provisions of their 
acts of incorporation, and their whole course of proceeding, 
differs so much from our own.”—Shaw C. J., 1 Gray, 359. 

6. The course of legislation in Massachusetts has recog- 
nized this as a common law power. 

Power to execute such mortgages has never been conferred 
upon railroad companies, in express terms. If, therefore, we 
can discover in the statutes a clear recognition of this, as an 
existing power, it must be a recognition of it as a power exist- 


ing by common law. 
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The St. of 1557,c. 178, is ‘* an act relating to trustees un- 
der railroad mortgages.” , 

Sec. 1 provides that ‘¢ whenever any railroad corporation, 
having executed a mortgage of its property, rights, &c., to 
trustees for the benefit of its general creditors, or any particu- 
lar class of creditors, has made default,” the trustees who are 
entitled to possession ‘¢ by virtue and legal effect of said mort- 
gage,” may constitute the corporation their agent to operate 
the road, &c. 

See. 5 provides that this court shall have jurisdiction in 
equity of all cases arising under this act, ** and of all questions 
arising out of railroad mortgages. 

This statute clearly recognizes the validity of some railroad 
mortgages ; and that it was not limited to such as had direct 
legislative sanction Is apparent from these considerations : 

1. The language of it is general. Had it been intended to 
be limited, it would naturally have been so expressed. 

2. At the time of its passage, legislative sanction to mort- 
gages by steam railroad companies, for the security of bonds, 
had been given in but nine instances. 

3. The practice of railroad companies thus to issue mort- 
gages without express sanction from the legislature, was well 
know n to the legislature. 

St. 1854, ec. 423, required railroad companies to aa an 
annual return of ** the amount of debts secured by mortgage 
of road and franchise,” ‘* the number of mortgages on road and 
franchise,” and other particulars relating to the s same. 

In pursuance of this statute, such returns had been made for 
three years, the first of which, as has been said, st owed such 
mortgages to a large amount. ‘Three thousand copies of these 
returns were printed.—St. 1854, ¢. 354. 

4. The legislature, having this knowledge, passed St. 1857, 
c. 178, in general terms. No steps had ever been taken by the 
legisl: ture, or any officers of the Commonwealth, to call these 
securities in question. It would have been natural, indeed it 
would have been a duty, at least to indicate in some way that a 
portion of them were of questionable validity. 

5. There are enough instances of positive legislative sanc- 
tion to show affirmatively that the legislature did not consider 
such mortgages contrary to public policy. 

6. In one ‘particular, at least, the language used is inconsis- 
tent with the idea that the statute was catended to apply only to 
the limited class of instances referred to. Section 1 refers to 
morigages for the benefit of the ‘* general creditors” of a rail- 
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road corporation. But no one of the nine mortgages which 
had received legislative sanction was for the benefit of general 
creditors. 

From these considerations the conclusion is drawn that St. 
1857, c. 178, recognizes the validity of mortgages by railroad 
companies, upon their roads and franchises, as a class of secu- 
rities that had been’ sanctioned by use, and was valid at com- 
mon law. 

The mortgage now in controversy was given prior to the 
passage of th: at statute, and was well known to the legislature. 
There is much confirmation of this view from other levislation. 

Various statutes were cited which, it was argued, recognized 
the validity of railroad mortgages. | 

e. The validity of a conveyance, executed by full authority 
of a corporation, cannot be questioned by third parties, on the 
ground that the corporation itself had no authority to execute 
it. That question cannot be raised in this process. 

It is not necessary for us in this case to examine te question 
whether third parties can impeach the validity of acts of a corpo- 
ration which are illegal, or in contravention of some principle 
of public policy, or acts done in the name of a corporation, by 
its agents, which are beyond the authority of such agents. 

In this case, the corporation itself has made a conveyance 
which is said to have been beyond the power of a corporation 
todo. There is no suggestion that the agents of the corporation 
acted beyond the authority conferred upon them by the corpo- 
ration. The charge is, that the cor poration itself has made a 
conveyance whic h was ‘beyond its authority. 

The conveyance was not illegal. It was not in contrayen- 
tion of any principle of public policy. The charge is, simply, 
that it was unauthorized, or w/tra vires. 

Corporations are creatures of the State. If a corporation 
has exceeded its authority, it has done an act which the State 
has not authorized it to do. The State, therefore, may hold 
the corporation responsible, if it pleases. The State may also 
excuse the corporation, and waive the abuse of authority, if it 

leases. It is a matter between the corporation and the State. 

The State reserves ample power for this purpose. By general 
statutes the legislature may repeal or alter charters at w ill. ‘The 
State may also institute processes by quo warranto or scire 
facias, to exact forfeitures in the courts. Processes by manda- 
mus, certiorart and injunction, are also obvious remedies for 
various abuses. 

The courts have no power to declare a forfeiture of a fran- 
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chise, except upon a direct proceeding, by authority of the State 
for that purpose.—Commonwealith y. Union Ins. Co., 5 Mass. 
230; Angell and Ames, Corp. § 777, and cases cited. 

It would lead to monstrous consequences to hold that a cor- 
poration might disavow its contracts on the ground that it had 
no authority to make them; or that persons who had entered 
into contracts with a corporation might disavow them on this 
ground. Accordingly it has been held, in numerous instances, 
that in an action upon contracts entered into with a corpora- 
tion, neither party can escape liability on this ground.—See 
Chester Glass Co. v. Dewey, 16 Mass. 102; Little vy. O’Brien, 
9 id. 423; Appleton Ins. Co. v. Jesser, 5 Allen, 446; Parish 
v. Wheeler, 22 N. Y. 502; Steam Nav. Co. v. Weed, 17 
Barb., N. Y., 378; Moss vy. Rossie Lead Mining Co., 5 Hill, 
N. Y., 1387; Bk. of State of South Carolina v. Hammond, 1 
Rich. Law 8. C., 281; Bates v. Bk. of State of Alabama, 2 
Ala. N. S., 462; Bond y. Central Bk. of Georgia, 2 Ga., 92. 

And it follows, as a consequence, that the question whether 
there has been an excess of authority cannot be raised collate- 
rally, by a third person.—Redjfield, Railways, 589, note, and 
cases cited; Vermont §& Canada Railroad v. Vermont Central 
Railroad, 34 Vt. 2; Morrill v. Noyes, Amer. Law Keg’r. 
Noy. 1863, p. 27; Silver Lake Bk. v. North, 4 Johns. Ch., 
N. Y., 370. 

If it is said, in reply, that when a corporation is expressly 
authorized to act or contract in a particular manner, it has no 
power to act or contract in any other manner, the answer is 
this: The doctrine may be true when it is provided that the 
particular manner which is prescribed shall be essential to the 
validity of the act, and that all acts or contracts which are not 
in conformity thereto shall be roid. In such cases the doc- 
trine may, as a general rule, be true, though not without 
exceptions ; because it is often necessary, in construing statutes, 
to hold that ‘* void” means simply ‘‘ voidable, at the election 
of one party.” The rules for construing statutes, in reference 
to what is essential to the validity of an act or a contract, 
which is authorized to be done in a prescribed manner, will be 
illustrated hereafter. 

In the present case, however, it is not the corporation itself 
which seeks to escape from liability on its contracts. The 
plaintiffs seek to compel the corporation to repudiate its acts, 
against its will. 

It is proper, therefore, to see in what position the plaintiffs 
stand. 
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The mortgage to the trustees is no cloud upon the plaintiffs’ 
title under their first mortgage. It only affects their title under 
their subsequent conveyances. These subsequent conveyances 
are all, in form, mere releases. ‘The plaintitis took them with 
full and actual notice of the mortgage to the trustees. 

Now, one who purchases an equity of redemption, eo nomine, 
‘annot contest the mortgage to which his title is made subject, 
even though it is fraudulent.—Tuylor vy. Dean, 7 Allen, 252; 
Gerrish vy. Mace, 9 Gray, 236 ; Russell vy. Dudley, 3 Mete., 147. 

This was not the case of a conveyance of an equity of re- 
demption co nomine ; but it was really so, because the grantees 
knew of the existence of the mortgage to the trustees. By 
taking a mere release, under such circumstances, they take 
such title as the grantor has. They succeed to his rights, and 
to no more. ‘To hold that the plaintiffs can question this con- 
veyance would be to hold that they have greater rights than 
their grantor had. This cannot be. Parker vy. Nightingale, 
6 Allen, 344, 345; Joslyn v. Wyman, 5 id. 62. This case 
does not fall within any of the principles on which such increase 
of rights has sometimes been acquired from conveyances. 

d. The plaintiffs, through their officers and agents, have so 
acted that it is not just for them to seek to impeach this mort- 
gage. 

II. The mortgage to the trustees is a valid security in equity, 
upon the property subsequently acquired by the corporation, 
both real and personal. 

a. This is the general doctrine of the best recent cases. 

One general ground on which this doctrine is vindicated may 
be stated as follows : 

There is no doubt that a valid agreement may be made to 
give security upon a particular estate or article of property, to 
be purchased in the future, by way of mortgage or pledge. A 
court of equity may decree specific performance of such an 
agreement, whenever the power to execute it has been acquired. 
And all persons who have notice will be bound by the equity to 
which the property is subject. See Parker vy. Nightingale, 6 
Allen, 341. This is in the nature of an equitable lien ; and, 
in a case like the present, it takes effect the moment when the 
corporation acquire a title; and, as all persons have con- 
structive notice from the record, and as the plaintiffs had actual 
notice, a court of equity should at once give to it its full effect 
as a mortgage. Should any further conveyance be necessary to 
give a legal’ title, such conveyance may be decreed, to take effect 
in priority to any liens or conveyances which ought to be sub- 
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ject to it. See Holroyd v. Marshall, 9 Jur., N.S., 213; 
Pennock v. Coe, 23 How. 117; Mitchell v. Winslow, 2 et 
C. C. 630; Willink v. Morris Desai Co., 3 Green Ch., N. J., 
377; Seymour vy. Canandaigua eer 25 Barb., N. Y., 
284; Sturges v. Knapp, 31. Vt., 1; Phillips v. Winslow, 18 
B. Monr., *Ky., 445; Pierce v. Emery, 32 N. H., 484, 492; 
2 Story, Eq., § 1231 and cases. 

b. In this case the property subsequently acquired, in pur- 
suance of the change of location of the railroad, was under 
laws which existed at the time the mortgage was given. 

The corporation under general laws ‘had power to vary the 
direction of its road, prov ided that it did not locate any part 
thereof without the limits prescribed by the act of corporation. 
Rev. Sts., c. 39, § 73; Gen. St., ¢. 63, § 38; Boston gnd 
Providence Railroad vy. Midland Railroad, 1 Gray, 340, 352. 

There was no necessity for any special statutes to authorize 
the company to make the changes of location which they did 
make. 

(These Ng statutes are, St. 1849, c. 108; 1856, ce. 237; 
1860, c. 202, Sec. 1.) 

By Rev. Sus:''¢ ce. 39, sec. 48, railroad charters shall specify 
the towns through which they are to pass. 

III. The validity of the bonds which the mortgage was given 
to secure cannot be questioned in this process. 

a. By common law, the corporation might issue such bonds. 

It is a necessary implication that a corporation established for 
the purpose of building a railroad shall have power to contract 
debts ; to fix and agree upon the time and manner of payment ; 
to give notes, to execute bonds, or promises to pay in any form 
that may be agreed upon. These are among the implied means 
necessary to carry into effect the eo powers granted. See 
Richards vy. Railroad, 44 N. H. 127, 135, and « cases cited in 
argument and opinion. 

It is now too late to question this general power. Bonds 
issued by railroad and other corporations form so large a part 
of the securities resorted to for investment, and have been so 
universally recognized and adopted everywhere, that the courts 
have long since been compelled to recognize them, and to 
establish their character as negotiable instruments. 

In 1849 (before any special legislative sanction of railroad 
bonds and mortgages) the Senate committee wer directed to 
ascertain whether any railroad company had, during the year 
1848, issued and sold any bonds. The answer showed that ten 
companies had issued bonds to the amount of $558,000. 
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If the legislature wish to prohibit a corporation from incurring 
debts, they do it in express terms. Loan and fund associations 
are so prohibited. St. 1854, c. 454, sec. 6. 

b. The legislature of Massachusetts, prior to 1844, recognized 
this power. 

St. 1852, ce. 76, in express terms makes all bonds payable to 
bearer theretofore issued, or thereafter to be issued, by any cor- 
poration, to be negotiable, like promissory notes. 

St. 1846, c. 251, required railroad corporations to make 
returns of various particulars respecting their funded debt, as 
distinguished from their floating debt. It is well known that 
the junded debt means bonds. St. 1849, c. 191, was to the 
same effect. 

These bonds have long been well known in this Common- 
wealth, and are famillar to the courts.— Haven v. Allen, 4 Allen, 
80; Edwards v. Marcy, 2 id. 486. See also St. 1857, ec. 
178: and numerous statutes heretofore referred to. 

c. St. 1854, ¢. 286, does not apply to these bonds ; or, if it 
does, it was not designed to abridge any common law power. 
Its provisions are only directory. 

In construing statutes, certain general rules have been stated 
und acted upon, from time to time, which (in the language of 
Washington J. in 2 Cranch, 400) are not merely artificial, but 
are as clearly founded in plain sense as they are certainly war- 
ranted by the principles of the common law. Among these 
rules are the following : 

1. To know the common law, before the passage of the 
statute, is the very lock and key to set open the windows of 
the statute. Huaydon’s case, 3 Coke, 7 b. ; Coke, 2d Inst. 301 ; 
Dwarris, St. 564. 

2. Statutes are not to be construed as taking away a com- 
mon law right, unless the intention is manifest.—Melody v. 
Reab, 4 Mass. 473; Salem Turnpike, Sc., Corp. v. Hayes, 5 
Cush. 461; Dwarris, Stat. 652, 653. 

3. Statutes should be ‘* so construed as no man that is inno- 
cent and free from injury and wrong, be, by a literal construc- 
tion, punished or damaged.”—Margate Pier vy. Hannam, 3 
Barnew & Ald. 266; Dwarris, Stat. 544; Coke Litt. 381; 
Smith, Const. and Stat. Law, § 549. 

4. If the literal expression of the law would lead to absurd, 
unjust or inconvenient consequences, such a construction should 
be given as to avoid such consequences, if possible.— United 
States v. Fisher, 2 Cranch, 400. 

5 And as a general rule, the consequences of a particular 
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construction may be considered. —Commonwealth v. Kimball, 24 
Pick. 370; Dwarris, Stat. 593--595. 

i. Where a literal interpretation would lead to an absurdity 
of restriction, the court will extend its application even at the 
expense of forcing the construction of the words.—Henry v. 
Tilson, 17 Vt. 479: Simonds v. Powers, 28 id. 354; Ryegate 

Wardsboro’, 30 id. 749, 750. 

7. To ascertain whether a thing directed to be done be of the 
essence of the matter—Rer vy. Lordale, 1 Burr. 447; Dwarris, 
Stat. 611; Smith, Const. and Stat Law, § 679. 

8. In determining what is only directory, and what is to be 
considered as a condition, regard is paid chiefly to the object and 
purpose of the statute, and to the presumed intent of the legis- 
lature, though it be contrary to the literal meaning of the 
words.—Staniels vy. Raymond, 4 Cush. 316; Somerset v. 
Dighton, 12 Mass. 384; Burlingame yv. Bell, 16 id. 318; 
Opinion of Justices, 7 id. 524; Stebbins v. Merritt, 10 Cush. 
27, 31, 32. 

[A large number of cases of construction illustrative of the 
foregoing principles was here given. | 

The St. 1854, ce. 286, is to be examined in the light of 
the foregoing general rules and cases. 

This statute is as follows : 

‘¢Sec. 1. Any railroad corporation, established by the 
laws of this Commonwealth, may issue bonds for the pur- 
pose of funding its floating debt, or for money which it may 
borrow for any purpose authorized by law: provided, however, 
that such corporation shall, by a majority of votes at a meet- 
ing of its stockholders called for that purpose, be authorized 
to issue the same; and provided that the bonds so issued 
shall in no case exceed the amount of capital stock actually 
paid in by the stockholders of said company.” 

‘¢Sec. 2. Such bonds may be issued in sums of nct less 
than one hundred dollars each, payable at periods not exceed- 
ing twenty years from the date thereof, and may bear a rate of 
interest not exceeding six per centum per annum, payable 
annually or semi-annually.” 

‘¢ Src. 3. No railroad corporation, having issued any bonds 
under the provisions of this act, shall subsequently make or 
execute any mortgage upon its road, equipment and france hise, 
or any of its property, real or personal, without includmg in 
and securing by said mortgage all such bonds previously issued, 
and all other pre-ex isting debts and liabilities of said corpo- 


ration.” 
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‘*Sec. 4. No such bond shall be issued by any railroad 
corporation unless approved by one’ or more of the finance 
committee of said corporation, or some other person appointed 
for that purpose, who shall certify that said bond is properly 
issued, and recorded upon the books of the corporation.” : 

Sec. 5. All bonds or notes which have been or which may 
hereafter be issued by any railroad corporation, shall be bind- 
ing and collectable in law, notwithstanding such notes or bonds 
were negotiated and sold by such corporations cr their agents 
at less than par.” 

Section 1 specifies certain purposes for which bonds may be 
issued. But there were other purposes for which clearly these 
corporations might issue bonds by the common law, as to aid 
in constructing their road. Whether they could issue bonds 
for the purposes enumerated in the statute or not, was not 
quite so clear. To fund a floating debt, might be considered a 
different thing, by some, from issuing bonds directly to con- 
tractors in payment for their work, or for materials. The 
statute, therefore, comes in and declares the authority to issue 
bonds for these purposes, in addition to other purposes concern- 
ing which there was no doubt. 

If it be true that the power to issue bonds for other purpo-es 
existed by common law, then it is a simple application of a 
cardinal rule of construction, to give this statute a meaning 
which shall not abridge that power. 

Accordingly it has very properly been held that authority to 
issue bonds for a particular purpose, or in a specified manner, 
does not abridge the general power of a corporation to issue 
them otherwise.—Mobile, §c. Railroad vy. Talman, 15 Ala. 
N.S. 472; Allen v. Montgomery Railroad, 11 id. 437, 454; 
Pollard vy. Maddox, 28 id. 321; Union Bank vy. Jacobs, 6 
Humphr. Tenn. 515. See also some cases cited heretofore. 

There is no prohibition at all respecting bonds issued for 
other purposes. The statute, from beginning to end, is strictly 
confined to bonds issued for the purposes therein specified. It 
constantly speaks of such bonds. 

If the bonds in controversy in this case were not such bonds 
as are contemplated by that statute, but were bonds authorized 
by common law, nope of the provisions of that statute are ap- 
plicable to them; and we need not further inquire as to the 
character of those provisions, whether they are directory, or 
absolute and essential. 

The legislature, when they passed this statute, were well 
aware of the habit of railroad companies to have funded debts 
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in the form of bonds. That is the form which their funded 
debts always took; and for years annual returns had been 
made of the funded debts of railroad companies, and published 
in the public documents of the legislature. The most import- 
ant purpose for which bonds are issued by railroad companies 
is to aid in the construction of their railroads. To do this is 
common practice. There was no doubt as to the power to 
do this. 

The question may present itself in these forms : 

Were the bonds now in controversy issued for either of the 
purposes specified in the statute, or not? 

If they were nct, is the statute so to be construed as to 
prohibit the issue of bonds for other purposes than those 
specified ? 

If they were, are the provisions of the statute absolute and 
essential, or merely directory ? 

Section 2 provides that such bonds may be in sums not less 
than one hundred dollars each, payable at periods not exceeding 
twenty years; and may bear a rate of interest not exceeding 
six per cent., payable annually or semi-annually. These pro- 
visions are, in the words of Lord Denman, as ‘mild a form of 
directing as can be imagined. Four suggestions as to the 


form of the bonds are grouped together; neither of them is of 


essential importance. The first two, and the fourth, are mere 
matters of form; and the same language is applied to them 
all. 

Take the strongest case—one to some extent affecting public 
policy—and suppose the bonds were issued at seven per cent. 
interest ; would a severer penalty be incurred than in other 
cases of usury? 

Suppose th> interest was payable once in two years; or the 
bonds were in sums of fifty dollars each; would not the bonds 
be valid? All the suggestions as to these matters were fol- 
lowed, except that the bonds are made payable at thirty years 
instead of twenty. 

These provisions are clearly intended simply to secure uni- 
formity. 

The provisions of this statute are all, in their nature, unes- 
sential. There is no provision that bonds shall be void, if they 
are not made in conformity to the statute. Nor is any penalty 
attached to the making of the bond in a different form. To 
hold that the bonds are void, by reason of a want of compliance 
with these provisions, would lead to a very unjust consequence ; 
it would bring damage to innocent persons; and, instead of 
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punishing those who have committed a fault, would benefit 
them, and punish the innocent. A corporation ought not to 
be allowed to escape liability on such a ground. A fortiori, a 
corporation should not be forced to take such a ground of 
defence against its will. Nobody except a party to the con- 
tract, or the State whose diractions have been disregarded, 
should be allowed to raise such an objection. The State is 
not here now, officially, to enforce compliance with its stat- 
utes; but commercially, to save money by destroying the 
securities of innocent persons. 

When a corporation has got the benefit of a contract, it 
should not be allowed to set up its own incapacity to contract, 
which would be a gross fraud; Parish v. Wheeler, 22 N.Y. 
502; or to avoid its obligation on the ground that it was given 
“ property which it was not authorized to purchase ; “Moss 

. Rossie Lead Mining Co., 5 Hill, 137; or still less to escape 
liability on the ground that it failed to comply with some pre- 
scribed matter of form. 

The provisions are directions ‘‘ to officers of corporations ” 
‘¢designed for their government and guidance,” ‘the main 
purpose being to secure a safe, orderly, and discreet manage- 
ment of business, and to prevent the damages which might 
arise both to the public and individuals from a want of due 
regulations in the conduct of such affairs; and so they fall 
directly within the description of what provisions are merely 
directory, as given in 5 Allen, 417, 418. A strict compliance 
with them is not essential to the validity of the acts done. See 
also Eustern Counties’ Railway v. Hawkes, 35 Eng. Law & 
Eq. 31; Bargate vy. Shortridge, 5 Hou. L. Cas. 297. 

If a provision in a charter, statute or by-law is merely direc- 
tory, a deviation from it cannot be taken advantage of by third 
persons. — Bank of U.S. vy. Dandridge, 12 Wheat. 64. 

In construing provisions which impose restrictions upon cor- 
porations, the nature of the restrictions may also be considered. 
If the restrictions relate to powers the exercise of which will 
take something from the public, a greater degree of strictness 
in construing them may be proper. But when the restrictions 
relate merely to the method of entering into contracts, or exer- 
cising powers within the ordinary scope of partnership authority, 
there is no occasion for holding the provisions other than 
directory. 

d. The validity of these bonds cannot be questioned collat- 
erally. They are not properly brought in issue in this process. 
Even if the bonds were issued irregularly, so that they cannot 
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be enforced as bonds, still the corporation has received value 
for them, for which it would be liable to pay. If the corpora- 
tion has not succeeded in creating a valid form of obligation 
by its bonds, there can be no doubt of its duty and oblig: ation 
in equity to pay the amount represented by the bonds. And 
the mortgage may stand as a valid security for the sums which 
it was intended to secure, although the form in which the 
indebtedness is expressed is irregular or invalid. —Union Bank 
v. Jacobs, 6 Humphr. Tenn. 515; and Chancellor Kent’s 
opinion in note, to same case. 

e. And in the view last presented, the injustice of the 
attempt to set aside these securities is manifest. It is, indeed, 
difficult to see any plausible ground on which such a result can 
be reconciled with plain principles of justice and equity. The 
plaintiffs are in no condition to ask the court to make a decree 
attended with consequences so unjust. They have, by the 
conduct of their officers and their governor, induced a belief in 
the validity of these securities. He that seeks equitable relief, 
must do equity. —Joslyn v. Wyman, 5 Allen, 62. 

jf. There is another and independent ground on which equit- 
able relief should be refused to the plaintiffs upon the whole 
case; that is, on the ground of /aches. It may be true that 
laches is not imputable to a Commonwealth in its sovereign 
capacity ; but when a State comes into the market, and trades 
in securities, it divests itself of its sovereign character, and 
takes that of a private citizen, and can justly have no advantage 


over citizens.—Bank of United States y. Planter’s Bank of 


Georgia, 11 Wheat. 907; State Bank of South Carolina y. 
Gibbs, 3 M’Cord, So. C. 377. 

Here, the State has waited over six years after actual notice 
of this mortgage, and these bonds; and no reason is assigned 
for the delay.— Plymouth v. Russell Mills, 7 Allen, 438 ; Mer- 
chants Bank vy. Stevenson, id. 489; Peabody vy. Flint, 6 id. 52; 
Fuller vy. Melrose, 1 id. 166. 

Especially in a case like the present, brought to set aside 
securities given and received bona fide, of a character generally 
believed in the community to be safe, and where the conse- 
quences would be so disastrous, the greatest diligence should 
be exacted. The bonds have beeiens changing hands, and there 
is no mode of adjusting the equities growing out of such 
changes. 

IV. Neither the validity of the bonds in form, nor that the 
altered location is embraced by the mortgage, is open to dispute 
by the Commonwealth. 
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a. The contract of the corporation with the contractors was 
for the future issue of valid bondssecured by mortgage. This 
constituted an equitable mortgage ; and any imperfection in the 
security will be at all times redressed, as against subsequent 
purchasers with notice. The Commonwealth is in that position. 
—3 Powell, Mortg., 1049-1058, a.; Dale v. Smithwich, 2 
Vern. Ch. 151; Card y. Jaffrey, 2 Scholes & L. Ch. Jr., 
374. 

V. Concerning the number of bonds covered by the mort- 
gage to the trustees. 

a. This depends upon the proper construction of its lan- 
guage. 

The mortgage recites that the corporation had entered into 
an agreement with Edward W. Serrell, by which it was pro- 
vided that he should receive in part compensation for the work 
of constructing their railroad, nine hundred bonds of a thou- 
sand dollars each; and after referring, in two places, to ‘* said 
bonds,” the condition of the mortgage provides ‘‘ that if the 
said corporation, their successors or assigns, shall only pay the 
interest and principal of said bonds which shall be issued under 
the contract with said Serrell, as the same shall become due, 
then this deed shall become void.” The agreed facts show that 
fifty-seven bonds were issued under said contract with Serrell ; 
after which, in pursuance of a provision therein contained, it 
was re-drafted, and new parties were introduced, by whom the 
work was continued. Under this new contract, one hundred 
more bonds were issued; after which, in July, 1856, a new 
arrangement was made ; the existing contract with the company 
was given up; Serrell retired from the concern; and a new 
contract was entered into with other parties, to whom, bonds 
were thereafter issued to the amount of four hundred and forty- 
three thousand doilars. 

b. The provisions of St. 1854, ce. 286, authorizing the issue 
of bonds to an amount not exceeding the capital stock actually 
paid in (if applicable at all to these bonds) is only directory, 
and does not bind bona fide holders. 

Nobody could have the means of ascertaining the amount of 
capital paid in; and if bonds are issued, third persons may pro- 
perly assume that this requirement was complied with.—Com- 
missioners of Knox Co. v. Aspinwall, 21 How. 545. 

c. In any event, bonds would be valid to an amount not 
exceeding the capital paid in. The returns of the company 
show that, in December, 1854, the amount of. capital stock 
paid in was $100,317.74 (Senate Doc., 1855, No. 2); in 
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December, 1855, $121,412.77 (House Doc., 1856, No. 14) ; 
and, in December, 1856, $145,905.77 (Senate Doc., 1857, 
No. 2). 

VI. The first mortgage to the Commonwealth is only valid 
as a security for sums advanced prior to St. 1859, ce. 117; viz., 
one hundred thousand dollars. 

This mortgage, ‘* in consideration of the sum of two million 
dollars, paid or to be paid by the Commonwealth of Massachu- 
setts, according to the provisions of a certain act,” {[ St. 1854, 

ce. 226, $1, ] conveys the railroad, &c. ** Pr wvided,. nevertheless, 
a whereas, in and by the aforesaid act of the Commonwealth 
of Massachusetts, the treasurer of the Commonwealth is author- 
ized and instructed to issue scrip ;” ‘* and that the treasurer of 
the Commonwealth shall, wieder the conditions thereinafler pro- 
vided, deliver the same to the treasurer of the Troy and Green- 
field Railroad Company,” &c. Then follows a recital of the 
requirement for a bond to the Commonwealth, and of the 
execution thereof; and ,then the condition of the mortgage is, 
the corporation ‘* shall well and truly keep and perform the 
conditions of said bond according to their true intent and 
meaning.’ | 

The bond recited, ‘* that whereas, by the statute aforesaid, it 
was enacted [here a full copy of the St. 1854, ¢. 226, was set 
out} and provided that the railroad company shall comply with 
the requisitions of this act,” ‘* and shall indemnify and save 
harmless the Commonwealth from all loss or inconvenience on 
account of said scrip or certificate ef debt.” 

The provisions of St. 1854, c. 226, as has been seen, pro- 
vided various securities for the State, to make it secure ; among 
which were— 

1. That a certain amount of subscription should be obtained 
and paid in. 

2. ‘That the scrip should only be advanced in a certain pro- 
portion te work done. 

The State, in taking its first mortgage upon this railroad, 
provided these additional and collater: ue securities, and gave 
notice thereof to the world. 

Under these circumstances, the mortgage to the trustees was 
executed, subject to the above mortgage to the Commonwealth. 
And long before the Commonwealth had advanced a dollar 
under their mortgage, the bonds now in controversy had been 
issued. Our bonds were issued and received upon the faith of 
the stipulations which the State had exacted of the corporation 
for security. 
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Then the State passed further statutes. 

St. 1859, c. 117, § 1, modifies the terms of the former act, 
and specifies that the scrip shall be issued upon different terms. 

§ 4 expressly repeals St. 1854, ce. 226, § 2. 

Thus the conditions according to which scrip could be issued, 
as provided and secured by the bond and mortgage, were 
repealed. No more scrip could be issued under those con- 
ditions. No more scrip could fall within the terms of the bond 
and mortgage. ‘This, it is submitted, would be the effect, even 
if the new statute did not essentially differ from the old. But 
the new conditions imposed by St. 1859, c. 117, differed from 
the former in very essential respects. 

1. The terms and conditions under which the scrip was 
to be delivered were changed, so as to make it ersier for the 
company to obtain it. Upon comparing the sections of the 
different acts, it will be seen that under the statute of 1854, 
scrip was only to be delivered upon the completion of a cer- 
tain number of miles of railroad, and a certain number of 
feet of completed tunnel. Under St. 1859, scrip was to be 
delivered (after the first instalment) upon the completion of 
heading simply. 

All these modifications were very essential, as is plainly 

be seen upon comparing the two statutes. 

2. By § 6, is was provided that, instead of cash sub- 
scription, town scrip might be accepted as cash. This town 
scrip might be (and in some instances, it is believed, actually 
was ) sold for less than par. 

3. By~§ 3, the officers of the company must offer the 
scrip to the treasurer of the Commonwealth, instead of selling 
it for the most they could. 

Thus it appears that, in 1859, the Commonwealth made a 
new contract with the company varying in essential particu- 
lars from the former one. ‘To scrip issued under such new 
contract, the mortgage did not attach. It was not @ renewal 
of the former agreement. It was a new agreement, essen- 
tially different in ‘terms. To this new contract the bondholders 
were not consenting parties. However it might be as be- 
tween the co:poration and the Commonwealth, it was not in 
the power of those parties to substitute new terms, under the 
subsequent mortgage, to the injury of the bondholders. 

This is not like cases where mortgages have been held to 
continue in force, under certain circumstances, as to new 
and substituted securities, and where the indebtedness which 


they were given to secure has never been paid. In this case, 
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the scrip contemplated in the mortgage was never issued at 
all, except to the amount of $100,000. ; 

St. 1859, ec. 117, contained no reserving clause whatever. 
It therefore left no conditions whatever under which scrip 
cou'd be issued by virtue of St. 1854, c. 228. The power to 
issue scrip under the St. 1854 was taken away. 

Then St. 1860, ec. 202, § 2, was passed, providing that no 
further deliveries of scrip should be made upon the conditions 
authorized in former acts, but providing still new conditions ; 
reserving, however, so far as it was then possible, the rights 
of the Commonwealth under its securities. But it was too 
late. 

Vil. The Commonwealth are mortgagees in possession. 
They are liable to account to the trustees: and, as to ex- 
penditures, they are subject to the ordinary rules applicable 
to mortgages In possession. 

VIII. As the case seems to be in a form adapted to bring 
all the equities of the parties before the court, these bond- 
holders would respectfully request a determination of their 
rights in reference to the time of :edemption of the first 
mortgage to the Commonwealth, and whether under St. 1862, 
ce. 156, § 2, they are entitled to ten years for the redemption 
thereof. 

Hoar J.—The question whether the mortgage made to the 
respondents by the Troy and Greenfield Railroad Company is 
of any validity against the Commonwealth, requires the Court 
to give a construction to the provisions of Stat. 1854, ¢. 286. 
To ascertain what the legislature intended to authorize or pro- 
hibit by that statute, it will be expedient first to consider what 
were the powers of railroad companies in relation to the issue 
of bonds and the making of mortgages at common law, or 
vetore the statute was enacted. 

There seems to be no reason why a railroad corporation 
should not be considered as having power to make a bond for 
any purpose for which it may lawfully contract a debt, without 
any special authority to that effect, unless restrained by some 
restriction, express or implied, in its charter, or in some other 
legislative act. A bond is merely an obligation under seal, 
A corporation, having the capacity to sue and be sued, the 
right to make contracts, under which it may incur debts, and 
the right to make and use a common seal, a contract under 
seal is not only within the scope of its powers, but was origi- 
nally the usual and peculiarly appropriate form of corporate 
agreement. The general power to dispose of and alienate its 
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property is also incidental to every corporation not restricted in 
this respect by express legislation, or by ‘*the purposes for 
which it is cre: ated, and the nature of the duties and liabilities 
imposed by its charter.”—Treadwell et al. v. Salisbury Man. Co., 
7 Gray, 404. 

But in the case of a railroad company, created for the ex- 
press and sole purpose of constructing, owning, and managing 
a railroad; authorized to take land for this. public purpose 
under the right of eminent domain; whose powers are to be 
exercised by officers expressly designated by statute; having 
public duties, the discharge of which is the leading object of 
its creation ; required to make returns to the legislature ; there 
are certainly great, and in our opinion ins uperable objections 
to the doctrine that its franchise can be alienated, and its 
powers and privileges conferred by its own act upon another 
person or body, without authority other than that derived from 
the fact of its own incorporation. The franchise to be a corpo- 
ration clearly cannot be transferred by any corporate body, of 
its own will. Such a franchise is not in its own nature trans- 
missible. The power to mortgage can only be co-extensive 
with the power to alienate absolutely, because every mortgage 
may become an absolute conveyance by foreclosure. And 
although the franchise to exist as a corporation is distinguish- 
able from the franchises to be enjoyed and used by the corpora- 
tion afier its creation, yet the transfer of the latter differs 
essentially from the mere alienation of ordinary corporate 
property. The right of a railroad company to continue in 
being depends upon the performance of its public duties. 
Having once established its road, if that and its-franchise of 
managing, using, and taking tolls or fares upon the same are 
alien: ag its whole power to perform its most important fune- 
tions is at an end. A manufacturing company may sell its 
mill and buy another, but a railroad company cannot make a 
new railroad at its pleasure. 

The whole reasoning of the court in the case of Whittenton 
Mills vy. Upton et al., 10 Gray, 582, in which it was held that 
a manufacturing corporation has no power to make a contract 
of co-partnership, applies with much greater force to the trans- 
fer of its franchise by a railroad company. 

No case has been cited in which the exercise of such a power 
has ever been judicially sanctioned in this Commonwealth, 
where there was not express legislative authority for it; and 
the cases in which the legislature has expressly conferred the 
power, or confirmed its exercise, furnish at once a strong impli- 
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cation that it would not otherwise exist, and afford a solution 
of the allusions to railroad mortgages which occur in the 
statutes. 

Coming, then, to the consideration of the statute of 1854, 
we find it entitled «* An Act to authorize railroad companies to 
issue bonds.” ‘The first section recites the purposes for which 
a railroad corporation may issue bonds, namely, ‘‘ for the pur- 
pose of funding its floating debt, or for money which ® may 
borrow for any purpose sanctioned by law.” This is on its 
face merely permissive. But it presents this alternative of 
construction : either the corporation did not, in the view of the 
legislature, have the right to issue bonds without the permis- 
sion; in which case all the conditions and limitations attached 
to the privilege must be held to qualify and define the extent 
of the permission given ; or, if the full right existed when the 
statute was passed, then it seems impossible to give any other 
sensible meaning to its provisions, except to construe it as 
prescribing the conditions and limitations under which the 
power might thereafter be exercised. The question is, Did 
the legislature intend that these companies should be allowed 
to issue bonds only in the mode and for the purposes author- 
ized by the statute? If that intention is made apparent, it 
makes no difference whether the language is affirmative or 
negative. The same section, then, contains two provisos: 
first, that the issue of bonds shall be authorized by a majority 
of the stockholders, at a meeting called for the purpose; and 
secondly, that the amount of bonds issued shall not exceed the 
amount of capital actually paid in. The second section pro- 
vides that such bonds may be issued in sums of not less than 
one hundred dollars each, payable at periods not exceeding 
twenty years from the date thereof, and at a rate of interest 
not exceeding six per centum per annum, payable annually or 
semi-annually. The language is still affirmative and permis- 
sive, but strictly limiting the nature and extent of the act 
allowed. The third section enacts that no railroad corporation, 
having issued any bonds under the provisions of the act, shall 
subsequently make or execute any mortgage upon its road, 
equipment, and franchise, or any of its property, without in- 
cluding in and securing by said mortgage all such bonds pre- 
viously issued, and all other pre-existing debts and liabilities of 
said corporation. This section certainly implies that a railroad 
corporation may mortgage its road and franchise under some 
circumstances, but gives no direct authority to make such a 
mortgage ; and it plainly prohibits any mortgage which does 
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not conform to the rule imposed. The fourth and fifth sections 
provide securities for the correct issue of the bonds, and for 
making them binding on the corporation, though sold at less 
than par. 

The court are all of opinion that the statute was intended to 
prescribe the terms and conditions on which railroad corpora- 
tions should thenceforth be allowed to issue bonds; and that 
any Monds which have been issued since its passage, which do 
not conform to those conditions, are made in violation of law, 
and are, therefore, void. We cannot suppose that the legis- 
lature could intend to pass an act to make legal certain bonds 
which the corporations had full power to issue without such 
authority, and which would leave all other bonds of equal 
validity. It must be remembered that these corporations are 
bodies created for public purposes; that their charters are 
made subject to repeal or alteration at the pleasure of the 
legislature; and that the Commonwealth has reserved full 
power to regulate and control their action by general or special 
laws. The language of the statute is, in substance, this: 
Such are the bonds which railroad corporations may henceforth 
issue. To declare that they may be issued on certain fixed 
conditions is in effect to enact that they shall not be issued in 
any other manner. That bonds issued in violation of a statute 
are void, was held in a recent case in the Queen’s Bench in 
England, Chambers v. Manchester and Milford Railway Com- 
pany.’ The prohibition in the statute on which that case 
depended, was more direct, but the principle applicable to it is 
the same, and rests upon strong and just foundations in reason. 

The bonds issued by the Troy and Greenfield Railroad Com- 
pany, for securing which the mortgage held by the defendants 
as trustees was made, are payable at a period exceeding twenty 
years from their date, and were issued to an amount very 
largely in excess of the amount of capital stock actually paid 
in. The legislature did not intend that such bonds should be 
made. Their illegality is apparent upon their face, and open 
equally to the knowledge of the party who issued and the 
party who received them. 

The bonds being invalid, the mortgage to secure them is 
invalid likewise. It becomes unnecessary, therefore, to con- 
sider the questions which have been so largely and ably dis- 
cussed in the argument, to what extent the power to make a 


1 Law Reporter, Vol. XXVI. No. 10, p. 583. 
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mortgage of a railroad has been recognized or exists by impli- 
vation under our statutes, and especially whether such a power 
is conferred to any extent by the statute of 1854. But it may 
be well to observe that the object of that statute seems to have 
been exclusively the regulation of the issue of bonds by rail- 
road corporations ; and that mortgages are only mentioned in- 
cidentally, with reference to the future security of the bonds, 
and not with any view of defining or extending the general 
power of making mortgages. And further, we understand the 
bonds which are the subject of the statute to be only bonds for 
the payment of money, constituting a funded debt of the com- 
pany ; and do not consider the opinion which we have expressed 
to have any application to bonds for other purposes, and of a 
different character, such as bonds to dissolve an attachment 
for the conveyance of lands, or the like. Nor do we mean to 
decide that some of the provisions of the statute may not be 
merely directory. 

We find no evidence that the Commonwealth has ever known 
and sanctioned the irregular and illegal issue of the bonds in 
question, either directly or by implication. Nor do we think 
that they fall within the class of cases in which it has been 
held that a violation of corporate powers cannot be taken ad- 
rantage of collaterally. The second mortgage to the Common- 
wealth gives it a direct interest in the property ; and not being 
made expressly subject to any prior incumbrance, gives the 
right to maintain and prove that the supposed conveyance to 
the defendants was illegal and void. 

The result to which the points decided leads, is this: that the 
defendants having no title which they can maintain against 
either of the mortgages to the Commonwealth, the plaintiff has 
a plain, complete, and adequate remedy at law for any inter- 
ference with the mortgaged property, and the bill must be 
dismissed. 
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Recent English Case. 


RECENT ENGLISH OASE. 


Court of Common Pleas. 
NIELL AND OTHERS v. WHITWORTH AND ANOTHER. 


Vendor and Purchaser—Sale of Goods—Contract—For Delivery at 
Particular Place—Non-delivery there—Condition Precedent—Inde- 
pendent Stipulation. 


On a contract for the sale of cotton, the material part of the bought-note 
was, “ Bought 50vu bales cotton at , to arrive from C. to L., per ship or 
ships ; the cotton to be taken from the quay, customary allowances of 
tare and draft, and the invoice to be dated from date of delivery of last bale. 
To be in merchantable condition, the damaged, if any, to be rejected, pro- 
vided it cannot be made merchantable.” The ships were declared as usual, 
and on the arrival of the cotton at L, the vendees applied for delivery from 
the quay, which was refused. The dock authorities at L. have power to re- 
move goods after being twenty-four hours on the quay, and the cotton was 
accordingly warehoused in their warehouse, and a few days after it was offered 
to the vendees, who refused to receive it, and brought an action for non-deliv- 
ery according to contract. 

Held, That the words “the cotton to be taken from the quay,” did not 
make delivery from the quay a condition precedent to the liability of the 
vendees to accept; and that they did not constitute a stipulation as to the 
time of delivery; but formed an independent stipulation, and were inserted for 
the benefit of the vendors, to enable them to save warehouse charges; and 
that, therefore, the vendors had not broken the contract. 


This case was tried before Pigott B., at Lancaster, at the 
last summer assizes. 

The declaration was for non-delivery of 500 bales of cotton, 
according to a contract made between the plaintiffs and defen- 
dants. 

Pleas, denial of contract; that defendants did not make 
default in delivery ; and that the plaintiffs were not ready to 
accept. 

The plaintiffs and defendants were cotton merchants. The 
plaintiffs bought the cotton through their brokers. The follow- 
ing is the bought-note :— 

‘* Bought for account of Messrs. Neill Brothers, of B. Whit- 
worth & Brother, Manchester, 500 bales cotton, at 154d. per 
pound, guaranteed October shipment to arrive from Calcutta 
to Liverpool per ship or ships. The cotton guaranteed fair 
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Bengal. Any slight variation in mark not to vitiate this con- 
tract. In case of dispute, the matter to be referred to two 
respectable brokers, who shall decide as to quality, and the 
allowance to be made. The cotton to be taken from the quay, 
customary allowances of tare and draft, and the invoice to be 
dated from date of delivery of last bale. To be in merchant- 
able condition, the damaged, if any, to be rejected, provided it 
cannot be made merchantable. Should the cotton be trans- 
shipped into other vessels arriving, the contract to hold good ; 
but, if any of the vessels be lost, the contract to be void, as far 
as regards such ships only. Payment, cash within ten days, 
made equal to ten days and three months. Cash on account 
before delivery, if required. Dated October 2d, 1863, and 
signed.” 

On October 28th the plaintiffs re-sold the 500 bales, through 
their brokers, to Clark; the price in this contract was 183d. 
per pound, but in other respects the two contracts were similar. 

The defendants, on January 8th, 1864, declared 250 bales 
per Tulavera, and 250 bales per Fort George, to the plaintiffs’ 
brokers, who made a similar declaration to Clark, it being usual 
to declare where cargo is to arrive by ship or ships. The Tal- 
avera arrived on February 3d, at Liverpool, and the cotton 
from her was landed at the quay, and taken to the dock ware- 
house. By statute or by rule the dock authorities have power 
to remove goods landed on the quay within twenty-four hours of 
their being landed. Application was mad2 on February 3d to 
the defendants, by the plaintiffs, for the delivery order of the 
cotton, but no delivery order was given them till after the cot- 
ton was warehoused; but after it was warehoused the defen- 
dants offered to deliver it to the plaintiffs from the warehouse 
at quay weights, or even to cart it back to the quay, and 
deliver it there. The plaintiffs, however, refused to accept it, 
on the ground that it was not delivered ex-quay. The Fort 
George was wrecked in Caernarvon Bay, and the cotton from 
her was conveyed to Liverpool by rail on February 24th, where 
ii was placed in the wreck transit shed, which was taken to be 
part of the quay. Shortly afterwards this cotton was removed 
to the dock warehouse; application was made for delivery 
orders, and the cotton was offered to be delivered after being 
warehoused, on the same terms, and with the same result, as 
in the case of the cotton from the Talavera, the same state of 
things occurring in both cases. 

The cause was not tried, but the facts were taken by consent 
on the judge’s notes, and the court were to be at liberty to 
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make any necessary amendments in the pleadings, and draw 
inferences of fact. 

Pigott B. directed a verdict to be entered for the plaintiffs 
for £2,109 7s. 6d., which was the amount of the difference of 
the price at 154d. and 183d. per lb.; and he gave the defen- 
dants leave to move to set this verdict aside, and instead thereof 
to enter a verdict for them, or to reduce the damages, on the 
grounds as to the first point that the stipulation ex-quay was in 
favor of the vendors, or, if not, it was a stipulation only, and 
not a condition in the contract; and, as to the second point, 
that the damages should be either nominal, or at most the dif- 
ference between the contract price and the market price on the 
day of the breach. 

Brett, Q.C., in last Michaelmas Term, obtained a rule 
accordingly. 

Edward James, Q.C., Mel:ish, Q.C., and Baylis, showed 
“ause, and contended that the object of the stipulation, that the 
cotton should be taken from the quay, was that the vendees 
might be able to avail themselves of any change in the markets ; 
and as the trustees of the docks would not ‘allow anything to 
remain on the quay more than twenty-four hours, it amounted 
to a contract to deliver on the quay within twenty-four hours 
after the goods were landed, and the vendors had no right to 
say they would deliver at a different time and place. It would 
be contended by the other side that this was not a condition 
precedent, but merely a stipulation for the benefit of the ven- 
dors; if that were so, they might have inserted the words ‘ if 
required by the vendors”; it was an essential part of the con- 
tract fixing the time and place of the delivery, and if that were 
not so, no time or place would be fixed. 

Brett, Q.C., and Holker, in support of the rule, contended 
that the words ‘* the cotton to be taken from the quay,” did 
not constitute a condition precedent, but only an independent 
stipulation, inserted for the benefit of the vendors, to enable 
them to deliver the cotton from the quay if they were ready to 
do so, in order to save the expense of warehousing it, and that 
it did not go to the whole consideration; and that it was not a 
stipulation as to time of delivery, which compelled the vendors 
to deliver within twenty-four hours after the cotton was landed 
at the quay, that being the time that was allowed for it to 
remain on the quay ; but that it was only to be delivered within 
a reasonable time, and to be delivered as from the quay, and 
that the vendors, having offered to deliver it at quay weights, 
and without charging for warehousing it, and even having of- 
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fered to take it back to the quay, and deliver it to the vendees 
from there, were not liable in this action. They cited Behn v. 
Burness, 11 W. R. 496, 3 B. & 8S. 751; Ritchie v. Atkinson, 
10 East. 295; Turrabochia v. Hickie, 1 H. & N. 183; Hoare 
v. Rennie, 8 W. R. 80,5 H. & N. 19; Jonassohn v. Young, 
11 W. R. 962, 32 L. J. Q. B. 385. 

Ere C. J.—I am of opinion that this rule should be made 
absolute. The action was brought on a contract for the de- 
livery of 500 bales of cotton. The defendants say that they 
were ready and willing to deliver them, but the plaintiffs have 
taken the objection that there was a condition precedent in the 
contract which was not performed by the vendors, and in con- 
sequence this action has been brought. The question is 
whether the words, whieh I am about to state, constitute a 
condition precedent to be performed before the defendants could 
call upon the plaintiffs to accept the cotton. ‘The words are 
**the cotton to be taken from the quay.” The cotton was 
landed on the quay from the Tu/avera and taken to the ware- 
house, and it was tendered to be delivered to the plaintiffs 
from that place; and the question is, whether the words given 
above form a condition precedent. The law on this subject is 
made clearer by the judgment of my brother Williams in the 
case of Behn y. Burness in the Exchequer Chamber, and the 
grounds are pointed out there which determine whether such a 
term in a contract constitutes a condition precedent or a stipu- 
lation. I think that this is an independent stipulation inserted 
for the benefit of the vendors, and that therefore the vendees 
cannot insist on its being a condition precedent inserted for 
their sake. I first look at the nature of the contract, and then 
at its terms. [His Lordship read the bought-note.] After 
the more operative words there are, as it seems to me, some 
provisions in favor of the vendors, that the cotton is to be 
taken from the quay, and that customary allowances of tare 
and draft are to be made; and the nature of the stipulation 
may be adverted to; I cannot see why it should be of import- 
ance to the vendees that the cotton should be delivered trom 
the quay and not from the warehouse, if they are not put to 
any additional expense, and there be no difference in the time 
of delivery. The stipulation that it was to be taken from the 
quay was put in to save the vendors’ expense, and not the 
vendees. I also think that it was not intended to be a stipula- 
tion as to the time of delivery. There is nothing in the con- 
tract about what 500 bales were to be delivered, whether they 
were to be the first 500 landed, or the last 500, or which 500 





Na 


- 


ES 


é 








178 Recent English Case. 


they were to be. If the last 500 were delivered the contract 
would be performed. There is nothing to show that this was 
a stipulation in point of time, nor that it was inserted for the 
benefit of the vendees, but there is a good reason why it should 
be inserted for the benefit of the vendors, because, by deliver- 
ing from the quay, they would save warehouse rent. I there- 
fore think that this was not a condition precedent. The vendor 
has performed his contract, and no action will lie. 

Wicuiams J. concurred. 

Wittes J.—I am of the same opinion. I, at first, enter- 
tained the notion that the expression that the cotton was to be 
taken from the quay, must be taken in its literal meaning, and 
that it was a stipulation on the one hand and a promise on the 
other, that the cotton should be delivered and accepted on the 
quay, and that the contract was to be taken to have been 
broken by the several parties, if the one did not deliver on the 
quay, cr the other did not accept there; but after hearing the 
argument I think that that construction is incorrect. The words 
do not affect the identity or quality of the article, as they would 
if they had been ‘to be taken from Wilmington or New 
Orleans”; and there is no stipulation as to time within which 
the contract was to be performed; how would the contract 
stand if they were left out; the contract would then be for 
delivery and acceptance within a reasonable time; and use can 
be found for the words if we put a construction on them in the 
vendors’ favor, as denoting a time after which the goods are to 
be at the charge of the buyers. After the words ** the cotton 
to be taken from the quay,” follow these: ‘* Customary allow- 
ances of tare and draft, and the invoice to be dated from date 
and delivery of last bale”; I therefore cannot help thinking 
that the contract was for the delivery and acceptance within a 
reasonable time ; and that if the cotton were not delivered and 
accepted on the quay within a reasonable time, the warehousing 
should be paid by the party who was in fault; that is my im- 
pression. The contention on the part of the plaintiff is reduced 
to an argumentum ex absurdo, by the defendants having offered 
to take the goods back to the quay and deliver them there, for, 
according to ) the plaintiffs’ contention, the goods mnst be deliv- 
ered at the first time they come to the quay, but identity, 
quantity, quality, and time, are excluded from the stipulation. 
It seems to me that the locality was not what the parties had in 
their minds when they made the contract. 

Keatine J.—I am of the same opinion. The stipulation 
was solely introduced for the benefit of the vendors. The 
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meaning of it is that the vendees shall be found at the quay to 
take delivery of the cotton if the vendors be ready to deliver it, 
in order to save expense; I think that it was introduced to get 
rid of the warehouse charges, as was contended by Mr. Brett. 
This seems to me the sensible construction to put on the 


contract. 
Rule absolute. 
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ACTION. 


Where a declaration for breach of promise of marriage con- 
tained allegations, that the defendant on, &c., promised to 
marry the plaintiff on request, and that the plaintiff thereafter- 
wards on the 20th day of November, 1849, requested the 
defendant to marry her; and the summons merely required the 
defendant to appear, &c., and answer in a plea of case on con- 
tract for breach of marriage promise with the plaintiff when she 
was sole and unmarried in the year 1849. Held, that the sum- 
mons did not give to the defendant the same information which 
the declaration gave more at large, and contain the substance 
thereof, and that this was sufficient cause to abate the writ.— 
Grant v. Durgin, N. H. Supreme Court, Grafton County, 
Dec. T., 1863. 


Where the plaintiff, during the pendency of his action, had 
recovered a judgment in another State for the same cause of 
action, an agreement in due form between the parties, made 
several terms after the recovery of that judgment, that the 
defendants may file a plea setting forth the judgment recovered, 
‘* without prejudice to the legal rights of the parties,” in bar 
of the further maintenance of the action, without costs, setting 
forth the plaintiff’s objection to ‘‘ the reception of this plea 
from these defendants,” and stating that the counsel for the 
defendants appear for subsequent attaching creditors and the 


1 These abstracts have been taken from the reports of recent English cases 
in the different periodicals, mainly from the Weekly Reporter, an excellent and 
reliable journal of legal matters, from advance sheets of the official reports, 
k'ndly furnished us by the reporters of the various States in which the decis- 
ions were rendered, and from reliable legal journals in this country. 
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assignee of the defendant corporation, and agreeing that the 
question whether this judgment so recovered can avail the de- 
tendants, be reserved for decision, is a waiver of any objection 
on account of the time when the plea is offered. 

Subsequent attaching creditors, and the assignee of the de- 
fendant upon the record, having been admitted to defend in his 
name, may plead a former recovery by the plaintiff, where the 
defendant of record could have pleaded such recovery as a 
defence.—Lewis P. Child v. Eureka Powder Works, N. H. 
Supr. Court, Strafford County, Dec. T., 1863. 


Bonps. 


Before an action can be sustained upon the official bond of a 
sheriff, the plaintiff in interes: must show that the act com- 
plained of was an official act, and that he has ascertained the 
amount of his damages in a suit against the sheriff. 

He may ascertain the amount “of his damages, when his 
claim is for a wrongful attachment of his property, as well in 
an action of trover, as in an action of trespass. 

In such action it is not necessary for him to allege in his 
declaration, that the sheriff took the property in his official 


capacity, in order to lay a foundation for a suit on the bond. 
In a suit on the bond, he may show that the sheriff took the 

property in his official capacity by evidence a/iunde the record 

of the former suit.— Dane, State Treasurer, vy. Gilmore et al., 49 


Me. 173. 


If, by the terms of a bond, it is to be void, upon the failure 
of the obligee to pay two notes at their maturity, and a strict 
compliance should be regarded as waived by receiving payment 
of the first note, the other being also overdue, such waiver 
would orly prolong the payment for a reasonable time.— 


Litchfield y. Litchfield, 49 Me. 107. 


ConFruict oF Laws. 


The defendants reside in Toronto, in Canada, and one of 
them, when at Cleveland, or, as the plaintiff contended, at 
Toronto, wrote to the plaintiff, who resides in Cleveland, a let- 
ter as to coal; to which the plaintiff replied, and addressed his 
letter to Toronto, agreeing to furnish coal at Cleveland at $2.75 
per ton. 
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Held, that the place where the money is to be paid deter- 
mines the question as to hew it is to be paid; and as the goods 
were to be delivered at Cleveland it is to be presumed they were 
also to be paid for there on delivery, and that therefore the 


plaintiff must accept American currency in payment thereof. 
—Craw/ford v. Beard, et al., Up. Can., C. P., Hil. T., 1864. 


CoNTRACT. 


The defendants agreed with the plaintiff to convey to him 
one-sixteenth of a ship, upon the payment by him of certain 
notes, and that the earnings of the one-sixteenth should go to 
him. The plaintiff failed to pay the notes, and the contract 
was rescinded by the parties on that account. 


Held, that the plaintiff could not recover for earnings if it 


appeared that at the time of the rescission of the contract there 
were no net earnings, although there had previously been. 

Where A agreed to purchase part of a vessel of B, paid part 
of the money, and received a contract that, when certain other 
payments were made, he should have a conveyance, and, in the 
mean time, have the earnings of the part in question; and the 
vessel, proceeding on a voyage, was successful at first, but 
afterwards unsuccessful, A, having at last failed to make his 
payments, cannot claim the earnings for the first part of the 
voyage, on the ground that it was prior to the breach of his 
contract, if the parties have treated the transaction as an en- 
tirety, and the contract was not rescinded until the end of the 
voyage, when there were no net earnings to be divided. —lan- 
kins v. Treat, et al., 49 Me. 40. 


County COMMISSIONERS. 


Where the County Commissioners have laid out a highway, 
but,it does not appear that they have made any adjudication 
whether damages were sustained by persons over whose land 
the way was located, this is, in effect, an adjudication that no 
damages were sustained, and a party aggrieved may petition for 
a jury to.assess damages within the time limited; but it fur- 
nishes no sufficient cause for a writ of certiorari to be issued, 
at the instance of the town where the road is located. 

The Massachusetts statute of 1787, creating a Court of Ses- 
sions, and the decisions under it, are obsolete and inapplicable. 
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The neglect of the Commissioners to return a plan of the 
way laid out is not material, if they have returned a sufficient 
description. 

The requirement that stone monuments shall be erected at 
the angles or ‘ermini is only directory, and their erection is not 
necessarily to be recorded, but may be subsequent to the loca- 
tion and record. 

The neglect of the Commissioners to designate one of their 
number for their chairman, on or after the first Monday of 
January, may be an inaccuracy; but, without proof of injury 
thereby to the petitioners, does not call for inteference by cer- 
forart. 

Whether, in case the Commissioners, on the failure of the 
town to make a road duly located, have put it under contract 
to several contractors, they have a right to issue a warrant of 
distress against the town before the entire road is completed, 
quere. But if such a warrant has been prematurely issued, and 
attempt made to enforce it, the remedy is not by writ of cer- 
tiorart.—Inhabitants of Howland vy. County Commassioners, 49 
Me. 143. 


EXECUTOR. 


Every person who intermeddles with the goods of a deceased 
person, and does such acts as belong to the offce of an 
executor, is deemed by the law to have intruded into the office 
of executor, and becomes chargeable as executor de son tort. 

But the executor of a testator who was domiciled at the time 
of his death in another State, and left goods in this State or 
debts owed to him here, is not so a stranger to such goods or 
debts that he can be considered an intermeddler and an executor 
de son tort, if he comes here and takes possession of such goods 
or collects such debts. 

An administrator derives his title from a grant of adminis- 
tration, but an executor, in the absence of any local statute 
making a probate of the will essential to his title, takes a title 
from the will, as an instrument of conveyance at common law. 

Movable property has no situs, and if it be in a different 
State from that in which the testator was domiciled, it passes 
by the will to the executor according to the law of the domicil, 
subject to the rights of the creditors belonging to such other 
State. 

Such title will be recognized ex comitate, but as a settled rule 
of international law binding on our courts, so far as it may be 








» 
Digest of Recent Cases. 183 


done consistently with our laws and the rights of our own 
citizens who may be creditors. 

An executor may do any acts before probate which do not 
require him to make profert of or prove the will, and if he do 
not renounce may be sued before probate of the will as execu- 
tor de jure. 

An executor of a person domiciled at his death in a sister 
State, who comes here and collects debts due the testator, 
stands on the same ground to the extent of such assets, as a 
domestic executor who has not proved the will, and may be sued 
as executor de jure. 

An executor may collect debts due here if paid voluntarily, 
and remove them to the State of the domicil and there ad- 
minister them. But a creditor of this State may take admin- 
istration or bring suit against such foreign executor, for the 
purpose of having such assets appropriated to the payment of 
his debt, at any time before the executor has fully adminis- 
tered in the State of the domicil. If he lies by without inter- 
posing by administration or suit until such assets have been 
fully administered in the State of the domicil, he waives his 
rights, and cannot afterwards enforce them. 

An executor de son tort may give to a creditor the notice 
provided by the 37th section of the statute concerning estates, 
(of refusal to pay his claim,) and if the creditor does not 
bring suit within six months thereafter, his right to sue will be 
barred. 

An executor of a testatrix domiciled at the time of her death 
in Massachusetts, proved the will there, and afterwards came 
into this State and collected debts due the testatrix here at the 
time of her death, and removed them to Massachusetts, and 
there fully administered them and paid the money over to 
creditors and legatees, having first given the notice authorized 
by statute, to a creditor here, that he should not pay a claim 
which the creditor had presented to him. The creditor neglected 
to take administration or bring suit until after the expiration of 
six months from the time of giving the notice, and until after 
a final settlement and distribution of the estate in — 
setts. In a suit afterwards brought by the credif®r against 
the executor for the debt, it was held—1. That, having col- 
lected debts due here, the defendant was liable to be sued 
here as executor de jure. 2. That the creditor, by his neglect 
to take administration or bring suit until after a final settle- 
ment and distribution in Massachusetts, had waived his right 
to such administration or suit. 3. That by his neglect to 
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bring suit within six months after the notice given by the 
defendant, his right to sue was barred.—Marcy v. Marcy, 
Executor, 32 Conn. 308. 


EASEMENTS. 


By a deed of conveyance executed in 1861, the defendant 
conveyed to the plaintiff certain premises therein particularly 
mentioned, * together with all ways, &c., lights, &c., easements 
and appurtenances to the said premises belonging or usually 
held, occupied, or enjoyed therewith,” and all the estate of the 
defenJant in the said premises; and covenanted that he had 
good right to convey, ‘‘ notwithstanding aay act, deed, matter 
or thing whatsoever made, done, or permitted to the contrary ” 
by him, or those who claimed under him. 

In 1842 the defendant had, by an agreement with the 
owners of an adjoining building, acknowledged that the use by 
him of a certain spout cornice and three windows, was an en- 
croachment on the rights of such owners, and had agreed to 
pay five shillings a year for the use of them. 

Held, that this agreement was not a breach of the above 
covenant, inasmuch as the defendant had not, by making it, 
lost a right to which he would have been otherwise entitled.— 
Thackeray v. Wood, Q.B., May 24, 1864. 


LecaL TenperR. (See ConFiict oF Laws.) 


PRINCIPAL AND AGENT. 


A bill of exchange was sent by a banking institution in the 
United States to a bank in Toronto for ‘*‘ collection and remit- 
tance” ete., accompanying which was a bill of lading for ten 
thousand bushels of wheat, which, on the bill of ‘exchange 
being accepted by the drawees, was delivered over to them, 
they “bein® the consignees named in the bill of lading. 

Held, affirming the judgment of the court below, that it was 
not the duty of ‘the bank here as the agent of such foreign 
bank, in the absence of special instructions, to retain the bill . 
of lading until the bill of exchange was paid.— Wisconsin Ma- 
rine §c. Bank vy. Bank of British N.A., Upp. Can. Ct. of Er- 
ror and Appeal. 





